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PRELIMINARY REPORT EILED DECEMBER 14, 1908; COM- 
PLETE REPORT COVERING DELAYED STATISTICAL MAHER 
HEREWITH, EEBRUARY 18, 1909. 



Office of the Board of Railroad Commissioners, 
San Francisco, California. 

To His Excellency y James N. Gillett, 

Governor of California. 
Sir ; Referring to our preliminary report to you under date of Decem- 
ber 14, 1908, in which we stated that the delay in submitting our com- 
plete report was occasioned by the failure of some of the railroad 
companies to file with this commission their statistical report, we now 
have the honor of submitting to you, this, our final and complete report 
for the fiscal year 1907-8. 

It seems to us, if your Excellency please, that this report would not be 
complete without calling your attention to that which we fully realize 
you are cognizant of, namely, the provisions of the Constitution, as 
follows : 

Section 21 of Article XII of the Constitution forbids discrimination, 
but provides no penalty, it being presumed that the Legislature would 
provide for that, as it is given the authority to do so under Section 22 
of Article XII, which provides that * * The Legislature shall pass all laws 
necessary to the carrying out of this chapter." 

No such action has ever been taken by the Legislature, and Section 21, 
Article XII of the Constitution, therefore stands as inoperative, for the 
reason that no penalty is provided. 

While we need statutory enactment at this time defining discrimina- 
tion, and placing the Commission in a better position to guard the inter- 
• ests of the shippers, such enactment will not do away with the necessity 
for a constitutional amendment providing a penalty for discrimination, 
and clearly interpretating the definition of the words ** establish" and 
** conform" as used in Section 22, Article XII of the Constitution, if we 
are to accept as definite the significant language of Chief Justice Beatty 
in the case of Edson vs. Southern Pacific, 144 California, by which he 
clearly intimates that under the provisions of the Constitution the Com- 
mission has the authority to establish maximum rates only. 

We also beg to submit for your consideration the following sugges- 
tions, which, if adopted and enacted by the Legislature into a statute, 
would result in enlarging the duties and powers of this Commission and 
enable it to perform services for the people of the State of California 
which the framers of the Constitution undoubtedly intended it to per- 
form. 

It should be the duty of this Commission to investigate, or cause to be 
investigated by the proper representative of their office, every railroad 
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or steamboat wreck attended with loss of life or serious injury, as scK>r 
thereafter as possible and to report their findings to the Governor, sltlc 
to give such report full publicity. 

It should be their duty to investigate, or cause to be investigated, evGJry 
issue as to grade crossings where the public safety is involved, and order 
the proper safeguards to be installed, and they should be given power to 
institute action in the proper court to copnpel compliance with tlieir 
orders. 

It should be their duty to see that the railroads and transportation 
lines of boats plying on the waters of this State put into use such life- 
saving and safeguarding appliances as are requisite for the safety of tlie 
traveling public and of the servants and operatives of such railroad and 
steamboat companies. 

It should be their duty to cooperate with the Interstate Commerce 
Commission in enforcing, so far as practical within this State, whole- 
some regulations and provisions touching interstate commerce as pre- 
scribed by the Interstate Commerce Commission. 

The term ** transportation companies'' should be deemed to mean and 
include : 

All companies owning or operating railroads within this State. 

All companies owning or operating steamships engaged in the trans- 
portation of freight or passengers from and to ports within this State. 

All companies owning or operating steamboats used in transporting 
freight or pfassengers upon the rivers or inland waters of this State. 

All companies owning or operating interurban electric railroads 
engaged in the transportation of freight or passengers within this State. 

All express, dispatch or sleeping car companies engaged in the trans- 
portation of freight or passengers within this State. 

The word * * company ' ' should mean and include corporations, associa- 
tions, partnerships, trustees, agents, assignees, and individuals. 

Whenever any railroad company owns and operates in connection with 
its road, for the purpose of transporting its cars, freight, or passengers, 
any steamer or water craft, such steamer or water craft should be 
deemed a part of its road, and whenever any steamship company owns 
and operates any barge, canal boat, steamer, tug, ferryboat, or lighter in 
connection with its ships or boats, the things so operated should be 
deemed to be part of its main line. 

Whenever any street railroad company owns and operates any street * 
railroad in connection with any railroad operated by electric motive , 
power, engaged in the transportation of freight or passengers to and 
from points between one county and another within this State, the street 
railroad so owned or operated should be deemed a part of the railroad 
operated between the two or more counties. 

The commission should investigate the cause of any accident on rail- 
road or steamboat which it may deem to require investigation, and any 
evidence secured by such investigation should be reduced to writing, 
filed in the office of the Commission, and be subject to public inspection. 

Every officer, agent, or employe of any transportation company who 
should willfully neglect or refuse to make or furnish any report required 
by the Commission for the purpose of such investigation, or who should, 
willfully or unlawfully hinder, delay, or obstruct the Commission in the 
discharge of the duties imposed upon it, should forfeit and pay a fine of 
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five hundred dollars for each ofEense, to be recovered in an action in the 
name of the State. A delay of ten days to make and furnish any such 
report should raise the presumption that the same was willful. 

Any railroad or other transportation company which violates or 
refuses to conform to or obey any rule, order, or regulation of the Kail- 
road Commission, as provided above, should forfeit and pay to the State 
of California five hundred dollars for each offense, to be recovered in an 
Action to be instituted in the Superior Court of the City and County of 
San Francisco, State of California, on the relation of the Railroad Com- 
mission; and each day such company continues to violate any rule or 
regulation or refuses to obey any order of. the Commission, should be a 
separate offense. 

The Railroad Commission should be authorized to require the con- 
struction of sidetracks by any railroad compatiy to industries already 
established, provided it is shown that the proportion of such revenue 
accruing to such sidetrack is sufficient within a stated period of time to 
pay the expenses of its construction. This should not be construed to 
give the Commission authority to require railroad companies to construct 
sidetracks of more than five hundred feet in length. 

All common carriers who, according to their powers, afford all reason- 
able, proper, and equal facilities for the interchange of traffic between 
their respective lines and for the forwarding and delivering of passen- 
gers and freight to and from their several lines and those connecting 
therewith, should not discriminate in their rates and charges against 
such connecting lines, and connecting lines should be required to make 
as close connection as practicable for the convenience of the traveling 
public. 

Whenever any railroad company or corporation has a controversy 
with another corporation or persons, and all the parties to such contro- 
versy agree in writing to submit such controversy to the Commission, as 
arbitrators, the Commission should have the power to act as such, and 
after due notice to all parties interested, should proceed to hear the same, 
and their award should be final. Such award should be recorded in the 
county or counties where the subject matter thereof was effected, and 
should by the clerk be docketed in the judgment docket for such county 
or counties, and from such docketing should be a judgment as of the 
Superior Court. 

From all decisions or determinations made by the Railroad Commis- 
sion, any party affected thereby should be entitled to an appeal. Before 
such party should be allowed to appeal he should, within ten days after 
notice of such decision or determination, file with the Commission excep- 
tions to the decision or determination of the Commission, which excep- 
tions should state the grounds of objection to such decision or determina- 
tion. If any such exceptions should be overruled, then such parties 
should appeal from the order overruling the exception and should within 
ten days after the decision overruling give notice of his appeal. When 
an exception is made to the facts as found by the Commission, the appeal 
should be to the Superior Court. The party appealing should, within 
ten days after the notice of appeal has been served, file with the Commis- 
sion exceptions to the decisions or determinations overruling the excep- 
tion, which statement should assign the errors complained and the 
grounds of the appeal. 
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Upon the filing of such statement, the Commission should, within ten 
days, transmit all the papers and evidence considered by it, together 
with the assignment of errors filed by the appellant, to a judge of the 
Superior Court holding court or residing in some county in which such 
company operates or the party resides. The cause should be entitled 
** State of California on relation of the Railroad Commission (name of 
appellant),'' and if there are exceptions to any facts found by the Com- 
mission, it should be placed on the civil docket of such court and should 
be tried under the same rules and regulations as are prescribed for other 
civil causes, except that the rates fixed or the decision or determination 
made by the Commission should be prima facie just and reasonable. 

By consent of all the parties, the appeal should be heard and deter- 
mined by any judge holding court in any county through or into which 
the railroad may extend, or in which the person or company does 
business. 

Either party may appeal to the Supreme Court from the judgment of 
the Superior Court under the same rules and regulations as are pre- 
scribed by law for appeals, except that the State of California, if it 
should appeal, should not be required to give any undertaking or make 
any deposit to secure the cost of such appeal, and such court may 
advance the cause on its docket so as to give the same a speedy hearing. 

In case of an appeal from the decision of the Commission, the rates of 
freight and fare fixed by the Commission should be and remain the estab- 
lished rates, and should be so observed and regarded by corporations 
appealing until the same is changed, reversed, or modified by the judg- 
ment of the Superior Court, or until changed by the Commission. 

' Any freight or passenger rate fixed by the Commission, when approved 
or confirmed by the judgment of the Superior Court, should be and 
remain the established rate, and should be so observed and regarded by 
an appealing corporation until the same is changed, revised, or modified 
by the final judgment of the Supreme Court, if there should be an appeal 
thereto, or until changed by the Commission. 

It goes without saying that should these recommendations be accepted 
by your Excellency and incorporated in legislative enactment, the neces- 
sary appropriations should be made in order to carry into effect and 
accomplish the pu;rposes herein desired. 

RAILROAD MAP. 

Nearly every state in the Union has published a map showing the dif- 
ferent railroads in that state, which map they annually revise and keep 
up to date. The only railroad map issued by this State was compiled a 
number of years ago, and although the supply has long since been 
exhausted, we are receiving innumerable requests for maps from the 
various public libraries, schools, and colleges, as well as from individuals. 
We believe that an appropriation should be made to enable this Com- 
mission to compile and publish an up to date map of California, show- 
ing the various lines of railroads. 

OFFICE FURNITURE. 

The law contemplates that the Commission shall keep on file in their 
office the various tariffs of the different transportation companies, so 
that the same may be had for ready reference. This is impracticable 
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unless the Commission is furnished with the necessary filing feases. 
Filing cases are also needed for the reports of the various railroads. The 
Commission is in possession of hundreds of volumes of reports of the 
various State Railroad Commissions, as well as the reports and proceed- 
ings of the Interstate Commerce Commission, but we have no book <;ases 
in which to Keep them. No appropriation, so far as we know, has ever 
been made for the purpose of furnishing the office of the Railroad Com- 
mission, and we would now ask that such an appropriation be made. 

COMPLAINTS AND OPINIONS. 

During the period which has elapsed since our last report was filed 
with your Excellency, the Commission has been very active in the adjust- 
ment of complaints on the part of shippers, and has held investigations, 
rendering opinions as follows : 

No. 101, Bridg ford-Cunningham Lumber Company vs. McCloud River 
Railroad Company, This was a case involving the reasonableness of a 
rate; the hearing was held on formal complaint and answer. It is 
worthy of note that it is the only case ever heard and brought to final 
judgment on the reasonableness of the rate, and the opinion of the Com- 
mission, which the carrier accepted without* appeal, reduced the rate 
2iy2 per cent. 

No. 102, No. 103, and No. 104. In these hearings proceedings were 
initiated by this Commission, such action arising from the facts devel- 
oped at a hearing in this city before Interstate Commissioner Lane in 
October, 1907, as to alleged discrimination by the carriers. 

The opinions in full as rendered by this Commission will be found in 
this report. 

A la,rge, number of informal complaints have been made to the Com- 
mission, mostly by letter, and in every instance, though many of them 
related to matters that clearly do not come within the jurisdiction of this 
Commission, we endeavored to adjust the matters complained of, usually 
meeting with complete success, and to the entire satisfaction of the com- 
plainant. 

STATISTICAL. 

The statistical portion of this report we have endeavored to compile so 
as to be of benefit and give information to the people generally as well 
as to the shippers and common carriers. We believe that a close study of 
the statistics herein contained will result in a better understanding 
between the shipper and the carrier, and a better understanding must 
necessarily have beneficial results. 

A. C. IRWIN, 

Commissioner First District, 

H. D. LOVELAND, 

Commissioner Second District, 

THEODORE SUMMERLAND, 
Commissioner Third District, 
Board of Railroad Commissioners. 
W. D. Wagner, Secretary. 
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RAILROADS REPORTING. 

The following is a list of the railroad companies who have reported 
to the Commission as prescribed by law : 

Name of Company. General Office. 

Areata and Mad River Railroad San Francisco, California. 

Atchison, Topeka and Santa Fe Railway Topeka. Kansas. 

Boca and Loyalton Railroad San Francisco, California. 

. Butte County Railroad Jersey City, New Jersey. 

Central Pacific Railway , San Francisco, California. 

Coast Line Railway Company San Francisco, California. 

Colusa and Lake Railroad Colusa, California. 

California Northeastern Railway San Francisco, California. 

Crescent City and Smith River Railroad Crescent City, California. 

Diamond and Caldor Railway San Francisco, California. 

Eureka and Freshwater Railway San Francisco, California. 

Inter-California Railway Company San Francisco, California. 

Iron Mountain Railway San Francisco, California. 

Lake Tahoe Railway and Transportation Company Tahoe, California. 

McCloud River Railroad San Francisco, California. 

Mill Valley and Mt. Tamalpais Railway San Francisco, California. 

National City and Otay Railway San Diego, California. 

Nevada and California Railway , . . . San Francisco, California. 

Nevada-California-Oregon Railway Reno, Nevada. 

Nevada County Narrow Gauge Grass Valley, California. 

Northwestern Pacific Railroad San Francisco, California. 

Oregon and Eureka Railroad Eureka, California. 

Pacific Coast Railway Seattle, Washington. 

Pajaro Valley Consolidated Railway San Francisco, California. 

San Diego, Cuyamaca and Eastern Railway San Diego, California. 

San Pedro, Los Angeles and Salt Lake Los Angeles. California. 

San Juan Pacific Railway . . .' San Francisco, California. 

Sacramento Valley and Eastern Railway Redding, California. 

Sierra Railway Company San Francisco, California. 

Sierra Valleys Railway Reno, Nevada. 

South Pacific Coast Railway San Francisco, California. 

Southern Pacific New York, New York. 

Southern Pacific Railroad San Francisco, California. 

San Francisco and Napa Railway San Francisco, California. 

Sunset Railroad .' Bakersfield, California. 

Tonopah and Tidewater Railroad Los Angele«, California. 

Yosemite Valley Railway San Francisco, California. 

Yreka Railroad San Francisco, California. 

FAILING TO REPORT. 

The following railroad companies have failed to comply with the 
Commission's request that they file their report for the year 1907-8 : 
The lone and Eastern Railroad Company. 
Sugar Pine Railway Company. 
Los Angeles and San Diego Beach Railway Company. 

NEW RAILROADS. 

The following railroads are now or were under construction during 
the year and were for that reason unable to file complete reports with 
the Commission. They have, however, given us such data as they were 
able to give, and next year will in all probability file complete reports : 

Northern Electric Company. 

Ocean Shore Railway jCompany. 

Western Pacific Railway Company. 

Stone Canyon Pacific Railroad Company. 

INDUSTRIAL RAILROADS. 

The following is a list of railroads which do not report to this Com- 
mission and which may be classed as industrial railroads, being either 
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incorporated or unincorporated railroads, used exclusively in connec- 
tion with industrial operations, such as logging, lumbering, mining, and 

manufacturing companies, which receive no revenue for the movement 
of freight, the use of tracks or other allowance. ; 
A further investigation, however, may result in taking some of these 
roads out of the list of industrial companies and placing them in the 
list of carrier companies : 

Name of Company. Mileage. 

Albion Lumber Company 5.00 

Anderson and Bella Vista Railroad 16j00 

Bayside Logging Railroad 9.00 

Birch and Smart Railroad 5.01 

Brookings Lumber and Box Company 3.00 

Borate and Daggett Railroad 10.00 

Bucksport and Elk River Railroad 8.00 

California Western Railway and Navigation Company 22.00 

Caspar, South Fork and Eastern Railroad 15.00 

Chino Valley Railroad 4.25 

Crescent City Railway 3.50 

Diamond Match Company 30.47 

Duncan Mill Land and Lumber Company 3.00 

El Dorado Lumber Company 84.00 

Glendale Railroad '. 1.50 

Greenwood Railroad 16.00 

Gualala River Railroad 15.00 

Hardy Creek and Eel River Railroad 3.00 

Hetch-Hetchy and Yosemite Valley Railway 20.00 

Humboldt Logging Railway 12.00 

Humboldt Northern Railway 18.94 

Kitts, Chas. W 5.00 

Klamath Lake Railroad 17.00 

Ludlow and Southern Railway 7.58 

Mammoth Copper Mining Company 4.48 

Metropolitan Redwood Lumber Company 1.00 

Mono Lake Railway and Lumber Company 35.00 

Pacific Portland Cement Company 6.00 

Placerville and Lake Tahoe Railroad 8.00 

Pittsburg Railroad 5.67 

Read Timber and Lumber Company 15.00 

Selby Smelting and Lead Works 4.95 

Shaver Lake Railroad 4.00 

Sierra Nevada Wood and Lumber Company 26.70 

Stearns Lumber Company 1.00 

Union Sugar Company 2.91 

Western Redwood Lumber Company 8.00 

Wood Sheldon Lumber Company 8.00 

Yosemite Short Line Railway 6.00 

Total— 39 420.96 

CONSOLIDATIONS. 
Atchison, Topeka and Santa Fe Railway Company. 
Incorporated December 12, 1895. 
Is a consolidation of the 

Atchison, Topeka and Santa Fe Railway Company. 

Santa Fe Pacific Railroad Company. 

San Francisco and San Joaquin Valley Railway Company. 

Southern California Railway Company. 

Eastern Oklahoma Railway Company. 

Central Pacific Railway Company. 
Incorporated July 29, 1899. 
Acquired by purchase 

Central Pacific Railroad Company. 
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Colusa and Lake Railboad Company. 
Incorporated November 27, 1886. 

Is a consolidation of the 

Colusa Railroad Company. 

Colusa and Lake Railroad Company. 

National City and Otay Railway Company. , 

Incorporated December 26, 1886. 

Is a consolidation of the 

National City Railway Company. 
Otay Railway Company. 

Nevada and California Railway Company. 
Incorporated April 7, 1905. 

Acquired by purchase the 

Carson and Colorado Railway Company. 

Northern Ei^ctric Railway Company. 
' Incorporated September 19, 1907. 

Is a consolidation of the 

Northern Electric Railway Company. 

Northern Electric Company. 

Chico Electric Street Railway Company. 

Marysville and Yuba City Street Railway Company. 

Shasta Southern Railway Company. 

Northwestern Pacific Railroad Company. 
Incorporated January 8, 1907. 

Is a consolidation of the 

Northwestern Pacific Railroad Company. 

Eureka and Klamath Railroad Company. 

North Shore Railroad Company. 

San Francisco and North Pacific Railroad Company. 

California Northwestern Railway Company. 

Fort Bragg and Southeastern Railroad Company. 

San Francisco and Northwestern Railway Company. 

Pacific Coast Railway Company. 
Incorporated September 21, 1882. 

Is a consolidation of the 

San Luis Obispo and Santa Maria Valley Railroad Company. 
Pacific Coast Railway Company. 

Pajaro Valley Consolidated Railroad Company. 
Incorporated December 9, 1897. 

Is a consolidation of the 

Pajaro Valley Railroad Company. 
Pajaro Extension Railway Company. 
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San Pedbo, Los Anqeles and Salt Lake Railboad Ck)MPANY. 
Incorporated March 20, 1901. ^ 

Acquired by purchase the 

Los Angeles Terminal Railway Company. 
Portion of Oregon Short Line Railroad Company. 

South Pacific Coast Railway Company. 
Incorporated May 23, 1887. 

Is a consolidation of the 

Santa Cruz and Felton Railroad Company. 

South Pacific Coast Railroad Company. 

Bay and Coast Railroad Company. 

Oakland Township Railroad Company. 

Felton and Pescadero Railroad Company. 

San Francisco and Colorado River Railroad Company. 

Almaden Branch Railroad Company. 

Southern Pacific Railroad Company. 
Incorporated March 10, 1902. 

Is a consolidation of the 

Southern Pacific Railroad Company. 

San Francisco and San Jose Railroad Company. 

Santa Clara and Pajaro Valley Railroad Company. 

California Southern Railroad Company. 

Southern Pacific Branch Railroad Company. 

Los Angeles and San Pedro Railroad Company. 

San Jose and Almaden Railroad Company. 

Pajaro and Santa Cruz Railroad Company. 

Monterey Railroad Company. 

Monterey Extension Railroad Company. 

Southern Pacific Branch Railway Company. 

San Pablo and Tulare Railroad Company. 

San Pablo and Tulare Extension Railroad Company. 

San Ranion Valley Railroad Company. 

Stockton and Copperopolis Railroad Company. 

Stockton and Tulare Railroad Company. 

San Joaquin Valley and Yosemite Railroad Company. 

Los Angeles and San Diego Railroad Company. 

Los Angeles and Independence Railroad Company. 

Long Beach, Whittier and Los Angeles County Railroad Co. 

Southern Pacific Railroad Extension Company. 

Ramona and San Bernardino Railroad Company. 

Northern Railway Company. 

Northern California Railway Company. 

California Pacific Railroad Company. 

Southern Pacific Railroad Company of Arizona. 

Southern Pacific Railroad Company of New Mexico. 
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SouTHEBN Pacific (Company. 
Incorporated March 17, 1884. 

Operates the following roads : 
Southern Pacific Company. 
South Pacific Coast Railway Company. 
Southern Pacific Railroad Company. 
Oregon and California Railroad Company. 
Central Pacific Railway Company. 
New Mexico and Arizona Railroad Company. 
Union Pacific Railroad Company. 
Inter-California Railway Company. 
California Northeastern Railway Company. 
Coast Line Railway Company. 
San Francisco and Napa Railway Company. 

EXPLANATORY. 

In all the following tables the total cost, business, etc., of the whole 
systems of the Atchison, Topeka and Sauta Fe, the San Pedro, Los 
Angeles and Salt Lake, the Southern Pacific and the Tonopah and Tide- 
water conipanies are given, the system of bookkeeping by the companies 
making it impossible to segregate entirely the State portion of Inter- 
state business. This is not as it should be, and we hope to come to some 
understanding whereby the business of this State alone will be shown 
in their reports. 

The total mileage of the Atchison, Topeka and Santa Fe system is 
6,992.43 miles, of which 1,220.92 miles, or 17.5 per cent, is in California. 

The total mileage of the San Pedro, Los Angeles and Salt Lake sys- 
tem is 978.89 miles, of which 241.22 miles, or 24.6 per cent, is in Cali- 
fornia. 

The total mileage of the Southern Pacific system is 5,599.17 miles, of 
which 3,572.63 miles, or 63.8 per cent, is in California. 

The total mileage of the Tonopah and Tidewater is 172.74 miles, of 
which 144.28 miles, or 83.5 per cent, is in California. 

To assume that by taking the percentages herein enumerated of the 
total business of the companies mentioned would show the business done 
in California would be erroneous, for it is quite true that some portions 
of the road do a larger volume of business than others, hence it is impos- 
sible to arrive at the exact volume of business done by these roads in 
this State. 
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INCOME AND EXPENSE OF OPERATION FOR 1908. 



Nahe op Company. 


Income from 
Operation. 


Expense of 
Operation. 


Percentage 
of Income to 
Operation. 


Areata and Mad River Railroad 


$120,306 58 


$127,287 33 


105.80 


Atchison, Top^ka and Santa Fe Ry. . . 


75,574,381 94 


48,100,629 23 


63.65 


Boca and Loyalton Railroad 


214,767 76 


135,016 73 


62.87 


Butte County Railroad 


195,889 49 


114,518 32 
26,859 70 
24,945 87 


58 00 


Colusa and Lake Railroad 


30,408 46 
32,514 37 


88 00 


Crescent City and Smith River R. R.. 


76.00 


Diamond and Caldor Railway 


62,811 70 


41,899 16 


6^.70 


Eureka and Freshwater Railway 


6,879 41 


5,110 91 


74.30 


Iron Mountain Railway 


36,674 30 
55.078 74 


43,127 75 
44,330 73 


117.59 


Lake Tahoe Ry. and Transportation Co. 


80.05 


McCloud River Railroad 


427,089 65 


266,156 26 


62.00 


Mill Valley and Mt. Tamalpais S. Ry. . 


62,957 70 


26,308 28 


41.78 


National City and Otay Railway . 


104,025 16 


111,740 98 


107.40 


Nevada and California Railway 


1,432,997 61 


860,896 20 


60.08 


Nevada-California-Oregon Railway . . 


338,668 20 


171,565 07 


50.66 


Nevada County Narrow Gauge 


133,158 24 


76,874 58 


57.28 


Northwestern Pacific Railroad 


3,165,450 17 


2,443,769 46 


79.17 


OrefiTon and Eureka Railroad 


210^106 81 


120,499 03 




Pacific Coast Railwav 


189,971 60 


154,081 08 


8119 


Pajaro Valley Consolidated Railroad. . 


54,568 49 


55,713 88 


102.10 


San Diego, Cuyamaca and Eastern Ry. 


109,384 21 


83,224 50 


76.08 


San Pedro, Los Ang. & Salt Lake R. R. 


7,518,511 68 


5,998,018 01 


79.77 


San .Tuan Pacific Railwav 


9,610 40 


13,520 80 


140.68 


Sacramento Valley and Eastern Ry. . . 


42,847 21 


24,301 78 


57.00 


Siprra Vallevs Railwav 


414,738 95 


253,675 70 


61.16 


Siprrn RRilwav Comoanv 


88,883 26 


40,602 61 


45.68 


Southern Pacific 


82,700,552 26 


52,565,201 61 


63.56 


Snnapt Railroad 


116,501 48 


50,051 14 


42.90 


Tonopah and Tidewater Railroad 


352,460 55 


232,517 57 


a5.96 


YnspiYiitp Vnllpv Railwav 


154,706 61 


120,949 33 


78.18 


Yrpkn Railroad . 


25,262 78 


23,437 26 


92.00 


Total 




$173,988,165 77 


$112,356,830 86 


64.57 
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INCOME AND EXPENSES. 

The following table shows the total income and expenses of the several 
railroads, together with the dividends paid and the surplus or deficit. 

The gross income is shown to have been $254,805,665.44, while the 
gross expenses were $190,614,639.52, or 74 per cent of the gross income. 

Only six of the companies paid dividends during the year, and these 
dividends aggregated $55,090,453.24, of which sum $13,269,574.01 was 
from earnings of former years. 

Fourteen companies show a deficit for the year aggregating 
$1,148,193.69, while the remaining twenty-four companies show an 
aggregate surplus, in addition to the dividends paid, of $23,518,340.11. 
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ANNUAL REPORT OP THE RAILROAD COMMISSION. 



ASSETS AND LIABILITIES. 



Following is given a copy of the general balance sheets of the various 
railroad companies taken from their reports to this Commission, show- 
ing their assets and liabilities : 



ARCATA AND MAD RIVER RAILROAD COMPANY. 



Assets. 

Cost of road 

Cost of equipment 

Cash and current assets. . 
Materials and supplies . . 



Total 



$228,837 60 

92,484 00 

10,358 48 

8,459 60 



$340,139 58 



Liabilities. 

Capital stock 

Current liabilities 

Profit and loss 



Total 



$187,740 00 

21,309 13 

131,090 45 



$340,139 58 



ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY. 



Assets, 

Cost of road $471,364,640 24 

Cost of equipment 45,239,219 10 

Stocks owned 1,695,673 50 

Bonds owned 3,332,930 00 

Other permanent invest- 
ments 1,131,105 72 

General expenditures 108,169 89 

Additions and betterments 

auxiliary companies . . 9,056,730 65 

Lands owned 4,945,020 76 

Cash and current assets. . 17,566,606 77 

Materials and supplies . . 11,111,248 77 

Sundries 1,327,337 51 



Total 



Liabilities. 

Capital stock $217,200,530 00 

Funded debt 311,916,350 00 

Current liabilities 10,248,068 37 

Accrued interest on funded 
debt not yet payable . . . 

EiQuipment replac^nent 
reserve 

Rail renewal reserve 

Tie renewal reserve 

Bridge renewal reserve . . 

Reserve for fuel lands. . . 

Accrued taxes not yet 

due 1,220,061 81 

Unascertained liabilities 
accrued prior to Janu- 
ary 1, 1896 — estimated 50,000 00 

Profit and loss 20,352,865 50 



3,734,508 34 

348 55 
977,181 81 
808,782 40 
215,255 60 
154,730 53 



$566,878,682 91 Total $566,878,682 91 



BOCA AND LOYALTON RAILROAD COMPANY. 



Cost of road $1,855,651 08 

Cost of equipment 63,469 35 

Cash and current assets. . 47,381 02 

Materials and supplies . . . 20,840 44 

Profit and loss 22,846 12 



Total $2,010,188 01 Total 



Liabilities. 

Capital stock 

Funded debt 

Current liabilities 

Accrued interest on funded 
debt not yet payable . . . 

Sinking fund 

First mortgage sinking 
fund bonds retired 
through sinking fund 
of Roberts Lumber Co. 

Premium on bonds retired 
through Roberts Lum- 
ber Co. sinking fund.. . 

Other liabilities 



1,200,000 00 

557,000 00 

87,543 16 

8,355 00 

45,800 00 



96,000 00 



9,600 00 
5,889 85 



$2,010,188 01 



BUTTE COUNTY RAILROAD COMPANY. 



Assets. 

Franchise account , 

Cash and current assets. . 
Materials and supplies . 
Sundries 



Total 



$41,800 00 

126,132 11 

10,260 62 

6,488 77 



$184,681 50 



Liabilities. 

Capital stock 

Current liabilities 

Profit and loss 



Total 



$41,800 00 

121,220 99 

21,660 51 



$184,681 50 
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CALIFORNIA NORTHEASTERN RAILWAY COMPANY. 



Cost of road '. . |2,488,125 39 

Cost of equipment 122308 61 

Bouthern Pacific Company 

account agreement of 

July 29, 1905 5,400,000 00 

Unadjusted accounts 28,707 05 

Profit and loss 1,070 46 

Total $8,040,211 51 



Liabilities. ^ 

Capital stock $5,400,000 UO 

Funded debt 2,040,211 51 



Total $8,040,211 51 



CENTRAL PACIFIC RAILWAY COMPANY. 



Assets. 
Cost of road and equip- 
ment $216,062,800 63 

Stocks owned 152,736 78 

Bonds owned 929,693 99 

Land contracts 84,620 08 

Land owned 114,289 77 

Cash and current assets. . 4,242,961 17 

Sinking fund 8,596,677 37 

Sundries 54 29 

Unadjusted accounts .... 121 82 



Total $230,183,955 90 Total 



Liabilities. 

Capital stock 

Funded debt 

Current liabilities 

Principal of deferred pay- 
ments on land con- 
tracts 

Sinking funds uninvested . 

Unadjusted accounts .... 

Profit and loss 



80,875,500 00 
125,610,271 56 

808,532 58 



84,620 08 

1,106 87 

12,346 99 

22,791,577 82 



.$230,183,955 90 



Cost of road 
Total 



COAST LINE RAILWAL COMPANY 

Assets, 



$689,775 74 



$689,775 74 



Liabilities. 

Capital stock 

Current liabilities 



Total 



$100,000 00 
589,775 74 



$689,775 74 



COLUSA AND LAKE RAILROAD COMPANY. 



Cost of road. 
Cost of equipment 



Assets. 



Total 



$173,024 83 
42,536 27 



$215,561 10 



Liabilities. 

Capital stock 

Funded debt 

Current liabilities 

Profit and loss 



Total 



$100,500 00 

50,000 00 

663 66 

64,397 44 



$215,561 10 



Assets. 

Cost of road 

Cost of equipment 

Cash and current assets. 



DIAMOND AND CALDOR RAILWAY COMPANY. 

Liabilities. 



Total 



$388,798 91 
58,607 22 
15,496 67 



$462,902 80 



Capital stock 

Funded debt 

Current liabilities 
Profit and loss . . . 



Total 



$240,000 00 

47,000 00 

157,347 18 

18,555 62 

$462,902 80 



INTER-CALIFORNIA RAILWAY COMPANY. 

Liabilities. 



Assets I 

Cost of road *. . $1332,472 43 I Capital stock 

I Current liabilities 



$216,000 00 
1,116,472 43 

Total $1,332,472 43 ' Total $1,332,472 43 



LAKE TAHOE RAILWAY AND TRANSPORTATION COMPANY. 

Liabilities. 



Assets, 
Cost of road and equip- 
ment $1408,438 79 

Cash and current assets. . 10,617 33 

Materials and supplies.. 14,253 00 

Sinking fund 12,300 00 



Total $1,145,609 12 



Capital stock 

Funded debt 

Current liabilities 

Accrued interest on funded 

debt not yet payable. . 

Profit and loss 



$500,000 00 
325.000 00 
185,703 57 

4,062 50 
130,843 05 



Total $1,145,609 12 
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McCLOUD RIVER RAILROAD COMPANY. 



Cost of road $2,160,424 09 

Cost of equipment 373,901 32 

Cash and current assets . . 42,190 23 

Materials and supplies. . . 59,129 32 



Total $2,635,644 96 



Liabilities 
Capital stock $1,200,000 00 



Funded debt 

Current liabilities 

Accrued interest on funded 

debt not yet payable . . . 

Profit and loss 



1,200,000 m 
101,952 89 

15,000 00 
118,692 07 



Total $2,63^^,644 96 



MILL VALLEY AND MT. TAMALPAIS SCENIC RAILWAY COMPANY. 



.A-Sssts 

Cost of road *. . $208,287 25 

Cost of equipment 65,832 36 

Other permanent invest- 
ments 86,015 90 

Lands owned 11,291 99 

Cash and current assets . . 8,761 18 

Materials and supplies . . 9,831 09 

Sinking fund 21,688 97 



Total 



LiahiUties, 

Capital stock 

Funded debt 

Current liabilities 

Profit and loss 



$411,708 74 



Total 



$200,000 00 

100,000 00 

39,289 05 

72,419 69 



$411,708 74 



NATIONAL CITY AND OTAY RAILWAY COMPANY. 



Assets. 

Cost of road $1,146,283 41 

Cost of equipment 152,343 58 

Cash and current aissets. . 22,950 56 

Materials and supplies. . . 27,819 41 

Sundries 1,980 86 



Total $1,351,377 82 



Liabilities. 

Capital stock 

Funded debt 

Current liabilities 

Profit and loss 



$700,000 00 

451,000 00 

181.779 51 

18,598 31 



Total $1,351,377 82 



NEVADA AND CALIFORNIA RAILWAY COMPANY. 



Assets. 
Cost of road and equip- 
ment $6,640,189 47 

Stocks owned 1 00 

Cash and current assets. 467,247 02 



Total $7,107,437 49 



Liabilities. 
Capital stock $4,837,000 00 



Funded debt 

Current liabilities 

Rolling stock replacement 

fund 

Profit and loss 



2,000,000 00 
40,000 00 

2,685 14 
227,752 35 



Total $7,107,437 49 



NEVADA-CALIFORNIA-OREGON RAILWAY COMPANY. 



Assets. 

Cost of road 

Cost of equipment 

General expenditures .... 

Stocks owned 

Bonds owned 

Cash and current assets . . 

Surplus account 

Materials and supplies . . . 

Extension of road in 

course of construction. 



$2,852,591 00 

115,166 59 

170 01 

700 00 

209,000 00 

199,735 63 

80,000 00 

41,495 85 

46,185 47 



Liabilities. 

Capital stock $2,200,000 00 

Funded debt 796,000 00 

Current liabilities 171,294 04 

Accrued interest on funded 

debt not yet payable. . . 6,310 42 

Renewal fund 11,757 56 

Replacement fund 10392 39 

Improvement fund 50,000 00 

Profit and loss 299,290 14 



Total $3,545,044 55 Total $3,545,044 55 



NEVADA COUNTY NARROW GAUGE RAILROAD COMPANY. 



Assets. 

Cost of road 

Cost of equipment 

Cash and current assets . . 
Materials and supplies . . . 



Total 



$572,655 11 

93,518 63 

40,762 32 

8,954 07 



$715,890 13 



Liabilities. 

Capital stock 

Funded debt 

Current liabilities 

Profit and loss 



Total 



$250,200 00 

210,000 00 

30,004 59 

225,685 54 

$715,890 13 
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NORTHWESTERN PACIFIC RAILROAD COMPANY. 



Assets. 

Cost of road 

Cost of equipment 

General expenditures . . . 

Cost of properties, securi- 
ties, franchises and 
claims 

Cash and current assets. . 

Materials and supplies . . . 

Sundries 

Discount on bonds 



$517,806 25 

292,186 78 

37,216 00 



47,309,257 14 

291,273 31 

500,514 19 

823 11 

280,730 00 



Total $49,229,806 78 Total 



Liabilities, 

Capital stock 

Funded debt 

Current liabilities 

Accrued interest on funded 
debt not yet payable . . . 

Sinking fund contribu- 
tions applied to retire 
bonds 

Funds in hands of trus- 
tees for retiring bonds. 

Replacement fund, unad- 
justed accounts, taxes 
accrued 

Profit and loss. 



$35,000,000 00 

12,316,000 00 

411,432 75 

101,535 07 



482,615 00 
39,885 00 



19,321 72 
859,017 24 



$49,229,806 78 



OREGON AND EUREKA RAILROAD COMPANY. 



Assets, 

Cost of road 

Cost of equipment 

Cash and current assets. 
Materials and supplies. . 



Total 



$27,632 02 
99,253 09 

199,543 45 
18,860 78 



$345,289 34 



Liahiiities. 

Capital stock 

Current liabilities 

Profit and loss 



Total 



$125,000 00 

18,653 26 

201,636 08 



$345,289 34 



PACIFIC COAST RAILWAY COMPANY. 



jk.ssets 

Cost of road *. . $2,293,959 74 

Cost of equipment 275,512 10 

Cash and current assets. . 28,297 13 

Materials and supplies . . . 89,964 34 

Profit ^nd loss 433,577 04 



Total $3,121,310 35 



Liahiiities. 

Capital stock 

Funded debt 

Current liabilities 



$1,370,400 00 

1,370,000 00 

380,910 35 



Total $3,121,310 35 



, PAJARO VALLEY CONSOLIDATED RAILROAD COMPANY. 



A ft o^to 

Cost of road *. . $425,840 90 

Cost of equipment 153,517 77 

Cash and current assets. . 8,404 15 

Materials and supplies. . . 8,749 19 
Subscription to capital 

stock 740,000 00 



Total $1,336,512 01 



Liahiiities. 

Capital stock $1,100,000 00 

Current liabilities 68,929 91 

Profit and loss 167,582 10 



Total $1,336,512 01 



SACRAMENTO VALLEY AND EASTERN RAILWAY COMPANY. 



Assets. 

Cost of road 

Cost of equipment 

Cash and current assets. . 
Sundries 



Total 



$512,464 30 
17,271 19 
21,424 43 

273 84 

$551,433 76 



Liahiiities. 

Capital stock 

Current liabilities 

Profit and loss 



$500,000 00 
32,888 33 
18,545 43 



Total 



$551,433 76 



SAN DIEGO, CUYAMACA AND EASTERN RAILWAY COMPANY. 



Assets 

Cost of road. . . .' *. . $1,330,221 25 

Cost of equipment 68,435 05 

Stocks owned 272 00 

Cash and current assets . . 33,528 14 

Sinking fund 4,907 93 

Profit and loss 524,835 32 



Total $1,962,199 69 



Liahiiities. 

Capital stock 

Funded debt 

Current liabilities 

Real estate mortgages . . 



$769,000 00 

550,000 00 

640,899 69 

2,300 00 



Total $1,962,199 69 
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SAN FRANCISCO AND NAPA RAILWAY COMPANY. 



A88et». 

Cost ol road 

Cash and current assets. 



Total 



Liabilities. 

$302,907 71 Capital stock 

11,172 12 I Current liabilities 

Profit and loss 



$314,079 83 I Total 



$56,000 00 

241,060 66 

18,019 17 

$314,079 83 



SAN JUAN PACIFIC RAILWAY COMPANY. 



A»8€t9, 

Cost of road 

Cash and current assets . 
Profit and loss 



$1,820,000 00 

534 81 

3,910 40 



Liahilities. 

Capital stock $1,500,000 00 

Funded debt 320,000 00 

Current liabilities 4,445 21 



Total $1,824,445 21 I Total $1,824,445 21 



SAN PEDRO, LOS ANGELES AND SALT LAKE RAILROAD COMPANY. 



Assets 
Cost of road $62,538,929 92 



Cost of equipment 

Stocks owned 

Bonds owned 

Other permanent invest 

ments 

Cash and current assets. . 
Materials and supplies . . . 
Profit and loss 



5,885323 68 
50,000 00 
346,272 58 

443,174 90 

766,760 37 

1,520,431 97 

835,858 99 



Total $72,386,752 41 



Liahilities. 

Capital stock $25,000,000 00 

Funded debt 40,000,000 00 

Current liabilities 7,386,752 41 



Total $72,380,752 41 



SIERRA RAILWAY COMPANY OF CALIFORNIA. 

Liahilities. 



Assets. 
Cost of road and equip- 
ment $5,603,947 81 

Bonds owned 114,000 00 

Cash and current assets. . 180,^36 29 

Materials and supplies. . . 20,303 22 

Sinking fund 670 00 

Discount on 5 per cent 
gold mortgage bonds — 

sold 31,640 00 

Yosemite Short Line Rail- 
way coupons 31,824 00 

Total $5,983,221 32 Total 



Capital stock 

Funded debt 

Current liabilities 

Accrued interest on funded 

debt not yet payable. . 

Equipment replacement. . 

Profit and loss 



$3,248,000 00 

2,099,000 00 

111,513 47 

26,986 16 

17,042 36 

480,679 33 



$5,983,221 32 



SIERRA VALLEYS RAILWAY COMPANY. 



For adjustments $1,202,888 30 

Cost of road 224,738 89 

Cost of equipment 3,600 00 

Cash and current assets. . 4,823 44 



Total $1,436,050 63 



Liahilities. 

Capital stock 

Funded debt 

Current liabilities 

Replacement account .... 
Profit and loss 



$942,100 00 

300,000 00 

161,135 48 

1,140 00 

31,675 15 



Total $1,436,050 63 



SOUTHERN PACIFIC RAILROAD COMPANY. 



A ssets 

Cost of road '. .$255,572,142 73 

Cost of equipment 10,012,882 84 

Stocks owned 1,108 95 

Bonds owned 73,842 41 

Other permanent invest- 
ments 1,653,008 03 

Land contracts 129,811 49 

Cash and current assets. . 26,629,526 25 

Sinking funds 7,046,877 22 

Trust funds 280,648 69 



Total 



Liahilities. 

Capital stock $160,000,000 00 

Funded debt 125,092,500 00 



38,701 66 

129,811 49 

148,468 23 

70,179 97 

13,700 13 
6 843 35 

Profit and loss 15,899,643 78 



Current liabilities 

Principal of deferred pay- 
ments on land contracts 

Overlaps in land grant. . 

Sinking funds uninvested. 

Fund for refunding 
expenses 

Unadjusted accounts 



$301,399,848 61 Total $301,390,848 61 
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SOUTH PACIFIC COAST RAILWAY COMPANY. 

Liabilities. 
Capital stock . 
$11,500 00 



Total 



$11,500 00 



Capital stock 
Funded debt 



Total 



:i1 



$6,000 00 
5,500 00 



$11,500 00 



SOUTHERN PACIFIC COMPANY. 



Assets. 

Cost of road 

Cost of equipment 

General expenditures . . . 

stocks owned 

Funded debt owned .... 

Other permanent invest- 
ments 

Lands owned 

Advances for construction 
new lines 

Advances for acquisition 
of new lines and other 
property 

Advances for acquisition 
electric lines 

Cash and current assets . . 

Equipment trusts, materi- 
als and supplies 

Sinking, insurance and 
other funds 

Sundries 

Advances for closing Colo- 
rado River crevasse . . . 

San Antonio Arkansas 
Pass Railway Co 



$8,542,495 45 

19,775 40 

114315 96 

271,944,406 48 

48,548,679 02 

45,212,228 75 
104,105 19 

35,633,607 30 



10,309,290 94 

5,526,914 13 
15,376,762 90 

10,541,985 09 

144 00 
2,325,968 60 

3,518,152 65 

1,196,436 14 



Liabilities. 

Capital stock $272,715,796 64 

Funded debt 39,457,500 00 

Current liabilities 72,061,063 08 

Accrued interest on funded 

debt not yet payable. . 
Taxes estimated to June 

30 

Wells, Fargo & Co.'s 

Express contract 

Proprietary companies . . 
Marine insurance fund . . . 
Steamship insurance fund 
Floating equipment 

replacement fund 3,955,462 G5 

Rolling stock replacement 

fund 208,462 71 

Reserve for depreciation 

of stock 2,502,164 52 



2,134,101 11 

209,020 63 

208,000 00 

11,773,593 08 

3,195,687 63 

1,607,697 54 



Insurance fund 

Principal of deferred pay- 
ments on land contracts 

Unadjusted claims and 
accounts 

Profit and loss" '. '. '. '.'.'.'. '. '. 46^68464 98 



32,630 45 
141,061 62 
1,944,561 41 



Total $458,915,268 00 Total 



.$458,915,268 00 



SUNSET RAILROAD COMPANY. 



Assets. 

Cost of road 

Cost of equipment 

Cash and current assets. 
Materials and supplies. . 



Total 



$820,746 36 

336 57 

102,382 44 

8,541 70 



$932,007 07 



Liabilities. 

Capital stock 

Funded debt 

Current liabilities 

Accrued interest on funded 

debt not yet payable . . 

Profit and loss 



Total 



$500,000 00 
316,000 00 
100,711 52 

3,159 99 
12,135 56 



$932,007 07 



TONOPAH AND TIDEWATER RAILROAD COMPANY. 



Cost of road $3,940,801 25 

Cost of equipment 217,920 12 

Cash and current assets . . 155,625 31 

Materials and supplies . . . 19,516 97 

Sinking fund 52,7^5 91 



Total $4,386,629 56 



Liabilities. 

Capital stock $1,000,000 00 

Funded debt 3,285,344 10 



Current liabilities 
Accrued interest on funded 

debt not yet payable. . 
Equipment replacement 

account 

Profit and loss 



8,384 74 

41,174 49 

1,254 30 
22,471 93 



Total $4,386,629 50 



YOSEMITE VALLEY RAILROAD COMPANY. 



Cost of road '. . $9,038,464 04 

Cost of equipment 130,215 80 

Cash and current assets . . 72,647 31 

Materials and supplies . . . 39,654 14 

Sundries 46,644 50 

Profit and loss 111,359 79 



Total , $9,438,985 58 



Liabilities. 

Capital stock $5,000,000 00 

Funded debt 3,000,000 00 

Current liabilities 1,188,985 58 

Assessment No. 1 250,000 00 



Total $9,438,0a^> 58 
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YREKA RAILROAD COMPANY. 



x\.88€t8 

Cost of road '. . $101,428 59 

Cost of equipment 13,423 09 

Stocks owned 9,800 00 

Cash and current assets. 2,414 30 

Due on capital stock 23,868 51 



Lialilitieit, 

Capital stock $100,000 00 

Current liabilities 37,287 58 

Assets due and credited 

to adjustment account. 95 15 

Profit and loss 13,551 76 



Total $150,934 49 t Total $150,934 40 

RECAPITULATION. 

The following is a recapitulation of the balance sheets of all the fore- 
going railroads. It will be seen that the combined assets total the 
enormous sum of $1,740,977,558.93. The cost of the roads and equip- 
ment is given as $1,175,062,009.13. The cash value of the stocks and 
bonds owned by the railroad companies is placed at $327,440,940.71. 
The cash and current assets are given as $66,715,985.51, while the cur- 
rent liabilities total $98,842,449.32. The total capital stock and mort- 
gage bonds issued and outstanding against the railroad companies is 
$1,498,395,243.81. 

ASSETS. 

Cost of road ....'. $1,111,452,968 62 

Cost of equipment 63,609,040 51 

Cash and current assets 66,715,985 51 

Material and supplies 24,126,999 13 

Stocks owned 273,854,698 71 

Bonds owned 53,586,242 00 

Other permanent investments 48,525,533 30 

General expenditures 259,871 86 

Lands owned 5,174,707 71 

Land contracts 214,431 57 

Additions and betterments 9,056,730 65 

Due on capital stock 763,868 51 

Southern Pacific agreement 5,400,000 00 

Sundries 3,709,571 48 " 

Discount on bonds 312,370 00 

Advances for construction, etc 52,666,248 51 

Advances for closing break in the Colorado River 3,518,152 65 

Sinking funds 15,736,031 40 

Trust funds 280,648 69 

Surplus accounts 80,000 00 

Profit and loss 1,933,458 12 

Total $1,740,977,558 93 

LIABILITIES. 

Capital stock $824,380,566 64 

Funded debt 674,014,677 17 

Current liabilities 98,842,449 32 

Accrued interest on funded debt 6,075,193 08 

Reserve funds for renwals, etc 2,231,408 03 

Equipment replacement reserve 4,196,788 10 

Accrued taxes not due 1,448,404 16 

Sinking funds 745,186 84 

Land contracts 503,961 42 

Real estate mortgages 2,300 00 

Wells, Fargo & Company contract 208,000 00 

Proprietary companies 11,773,593 03 

Insurance funds 4,836,015 62 

Reserve for depreciation of stocks 2,502,164 52 

Assessments 250,000 00 

Profit and loss 108,966,851 00 

Total $1,740,977,558 93 
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ACCIDENTS TO PERSONS. 

By the followmg table it will be seen that out of a total of 16,791 
trainmen employed, 718, or a little more than 4 per cent, met with some 
kind of an accident. Of the 54,958 other employees, 1,838, or a little 
more than 3 per cent, met with some injury. 

Of the 54,830,370 passengers carried during the year ending June 30, 
1908, but 20, or only one out of every 2,741,518, were killed, and but 
328, or only one out of every 167,166, were injured. . 

When it is understood that accidents of all kinds, such minor ones as 
getting a ciijder in the eye, etc., are included, it will be seen that the year 
1907-8 was remarkably free from accidents. 

The following roads, with a total of 804 employees and 272,499 pas- 
sengers, were entirely free from accidents to either employees or passen- 
gers during the year : 

Boca and Loyalton Railroad. 

Butte County Railroad. 

Colusa and Lake Railroad. 

Crescent City and Smith River Railroad. 

Diamond and Caldor Railway. 

Eureka and Freshwater Railway. 

Lake Tahoe Railway and Transportation Company. 

Mill Valley and Mount Tamalpais Scenic Railway. 

Nevada County Narrow Gauge Railroad. 

San Juan Pacific Railway. 

Sierra Valleys Railway. 

Sunset Railroad. 

Tonopah and Tidewater Railroad. 

Yosemite Valley Railway. 

Yreka Railroad. 

In addition to the above named roads, the following, with 748,368, had 
no accidents to the said passengers : 

McCloud River Railroad. 

National City and Otay Railway. 

Pacific Coast Railway. 

Pajaro Valley Consolidated Railroad. 

San Diego, Cuyamaca and Eastern Railway. 

Sierra Railway. 

A comparison with the year 1906-7 shows that during that year there 
were 253 per cent more accidents to employees and 261 per cent more 
accidents to passengers than during the year 1907-8. 
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The following table shows the total mileage of passenger, freight, 
mixed, switching, and construction trains. The total number of miles 
run was 72,606,768, of which switching and construction trains, from 
which the railroads received no direct revenue, run 11,351,492 miles, or 
nearly 16 per cent of the total. 

The total car mileage of loaded freight cars was 579,324,670 and the 
car mileage of empty freight cars was 243,195,168, which shows that the 
railroads were compelled to haul empty freight cars from which no 
revenue was derived 42 per cent of as many miles as they hauled loaded 
cars. 
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The foregoing statement shows there were 3,523,579.51 tons of new 
steel rails laid during the year, the cost which ranged from $30.49 per 
ton to the Atchison, Topeka and Santa Fe Railway Company to $46.31 
per ton to the Pacific Coast Railway. 

There were 5,485,873 new ties laid during the year, the cost of which 
ranged from $.278 to the Oregon and Eureka Railroad to $1.0077 to the 
Sunset Railroad. As there is an average of 37% feet of lumber in each 
tie, these new ties contained approximately 204,805,925 feet of lumber. 

The oil used amounted to 511,204,716 gallons, ranging in cost to the 
roads from $.00974 per gallon to the Atchison, Topeka and Santa Fe 
Railway to $.04166 per gallon to the Sacramento Valley and Eastern 
Railway. 

MOVEMENT OF FREIGHT. 

The following table shows the number of tons and kinds of freight 
moved by each railroad as well as the total number of tons of the various 
conmiodities carried. 

Some of the smaller roads have kept no statistics of this kind, hence 
those roads have been omitted from this table. 

Of the total tons of freight, lumber formed the largest single item, 
there being 3,990,740 tons of that commodity hauled. Products of the 
forest totaled 5,269,333 tons, being over 16 per cent of all the freight 
moved. 

Coal formed the second largest item, with a total of 3,516,470 tons. 
Products of mines, including coal, ores, stone, sand, etc., formed 32 per 
cent of the total tonnage of the roads, there being 10,669,664 tons of 
those products carried. 

The third largest item was general merchandise, with a total of 
2,599,292 tons. 

Fruit and vegetables made a total of 2,410,899 tons, while grain comes 
next with 2,156,257 tons. 

For every 100 pounds of flour carried there was 70 pounds of sugar 
carried, the total for flour being 472,389 tons, while sugar totaled 
329,279 tons. 

Many other interesting facts might be gained from a study of the 
table which follows : 
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DECISIONS. 

Before the Railroad Commissioners of the State of California. 



\ No. 
tion. ) 



Bbidgford-Cunningiiam Company, a Corporatiou, 

vs. } No. 101. 

McCloud River Railroad Company, a Corporati< 

Submitted June 9, 190S. Decided July U, 1908. 

1. Commission is not governed by strict rules observed by courts of law, as to the 

introduction and admissibility of evidence, its object being to arrive at the 
facts and in so doing it follows the practice adopted by the Interstate Com- 
merce Commission. 

2. Rate of $3.50 per ton charged by the McCloud River Railroad Company, for 

hauling lumber from Complainant's mill to Sisson — held under circumstances 
of this case to be unreasonable and excessive, and a rate of $2.75 per ton held 
to be a reasonable rate for such service. 

E. A, Bridgfordy for Complainant. 

F. D. Madison^ of Pillsbury, Madison & Sutro, and 
Chas. L. Browrif for Defendant. 

Report of Commission. 
LovELAND, Commissioner: 

Complainant contends that the rate charged by defendant, viz., $3.50 per ton for 
hauling lumber a distance of 34 miles is unreasonable, and support such contention 
by testimony covering the following points : 

(a) Value of defendant's investment upon which reasonable returns should be 
expected. 

(6) Comparison of rates of other roads for alleged similar service, under alleged 
similar conditions. 

(c) That defendant or its predecessor had formerly, to wit, in 1905, entered into 
an agreement with complainant to haul lumber from complainant's mill to Sisson ' 
where defendant's road connects with the Southern Pacific for $2.00 per ton, which 
contract was cancelled by the complainant at the solicitation of the defendant upon 
its representation that it desired to effect a joint rate agreement with the Southern 
Pacific Railroad Company which it represented it could not do while this contract 
was in existence, said cancellation being only consented to by complainant upon the 
specific assurance of defendant that it would "treat complainant right." 

Defendant alleges that the rate of $3.50 per ton is a fair and reasonable one, and 
support its allegation by testimony and argument going to show — 

(a) That at said rate of $3.50 i)er ton, the earnings of the road have not been 
sufficient to pay operating expenses, fixed charges, and a fair income upon the 
investment. 

(h) That the road is constructed through a sparsely settled country from which 
little business could be expected. 

(c) That the cost of constructing and operating said roatt was and is very heavy 
by reason of it running over mountain ranges, where heavy grades were encountered, 
and for the further reason that it is far distant from any producing coal fields, in 
consequence of which it is compelled to haul fuel long distances to supply its engines. 

id) That it is compelled to shut down and cease operations by reason of heavy 
snows in the winter, and that during such periods it enjoys no revenue from its road. 

(e) Comparison of tariffs of other roads for alleged similar service under alleged 
similar conditions. 

In announcing its decision in the above entitled case, the Commission reiterates 
its statement made during the hearing, that it was not governed by the strict rules 
observed by courts of law as to the introduction of testimony and the admissibility 
of evidence, its object being to arrive at the facts, and in so doing it has followed 
the practice adopted by the Interstate Commerce Commission. In consequence of 
this, the hearing was permitted to cover a much wider scope than it otherwise 
would, and while all of the testimony was interesting, and most of it salient and 
material, it will only be necessary to refer to that which pertains directly to the 
grounds upon which the Commission has decided the case, namely, the reasonableness 
of the rate complained of. 

THE TESTIMONY. 

Testimony of Complainant as to Investment. 

As to the value of defendant's investment represented by the cost of construction 
and equipment, on which defendant contends it is entitled to fair and reasonable 
returns above expenses and fixed charges, there is a wide difference in the showing 
made by the parties to this action. Mr. Wisdom testified that the road east of 
McCloud could probably be constructed at a cost of six or seven thousand dollars 
per mile. 
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Mr. Wilder, recalled by defendant, testified that the difference in the cost per mile 
of the road west of McCloud, compared with that east of the same point, was about 
four thousand dollars per mile. 

At the time the report of the McCloud River Railroad Company was filed with the 
Commission, in 1905, the main line extended east from McCloud nineteen miles and 
west from same point eighteen miles, making nineteen miles at seven thousand dollars 
per mile (at the outside figure given by^Mr. Wisdom) and eighteen miles at eleven 
thousand dollars per mile (taking Mr. Wisdom's outside estimate, plus the difference 
testified to by Mr. Wilder), or 

Nineteea miles at $7,000.00 $133,000.00 

Eighteen miles at $11,000.00 198,000.00 

As cost of main line $331,000.00 

Add to this cost of equipment 309,928.03 

And it would appear that $640,928.03 

was cost of main line and equipment. 

This, complainant contends, was approximately the amount of defendant's invest- 
ment in 19(55, as against the figures contained in the report— $1,097,825.34. No 
direct testimony in rebuttal was offered as to this estimate, defenaant seeming satis- 
^ed to rely upon statements contained in report. 

The report filed with the Commission for 1907, shows mileage of 69 6-10 miles, 
or practically 34 miles more than that shown in the report for 1905. The cost of 
construction in 1907 is given as $2,119,604.64, or $1,021,779.30 more than in 1905. 
From this it would at first appear that the 34 miles built between 1905 and 1907 
cost the difference between the cost of construction reported for those years, or 
$1,021,779.30; but we find in the report for 1907 a charge against construction 
account of $840,000.00 for right of way. This would only Jeave |l81,779.30 as the 
cost of building the practically 34 miles built between 1905 and 1907, although the 
36 miles built previous to 1905 are reported to have cost $1,097,825.34. 

Complainant also shows that the right of way for which $840,000.00 is charged 
to cost of construction, is a strip of land 200 feet wide, from which the timber has 
been cut, or in other words, approximately $690.00 per acre for mountain land 
divested of timber, and to pay the $8i0,000.00 for right of way it increased its 
capital stock from $360,000.00 to $1,200,000.00, thus increasing cost of construction 
by $840,000.00 not shown in former reports. 

Former contract at $2.00 per ton. 

This contract, the existence of which was denied in general terms by defendant in 
its answer, was shown by testimony to have been entered into by the Scott and Van 
Arsdale Lumber Company (which company was succeeded by the McCloud River 
Lumber Company) and complainant, which testimony was not disputed by defend- 
ant; nor did defendant deny the circumstances under which the cancellation of said 
contract was procured by Mr. Queal, president of the McCloud River Railroad Com- 
pany and also president of the McCJloud River Lumber Company, which, according 
to testimony of complainant, was upon the specific promise of defendant that rates 
should not be raised. 

Testimony of defendant as to investment. 

As to the investment represented by cost of constructing road, right of way, and 
equipment, defendant seemed satisfied to practically rest upon the report of the 
McCloud River Railroad Company filed with the Commission, no witnesses being 
produced to testify either as to cost of construction or value of right of way, 
although testimony was offered by complainant going to show that the figures given 
in the report, both as to the cost of construction and value of right of way, were 
much too high. 

In cross-examining Mr. Osmer, however, defendant shows that in addition to the 
$66,000.00 realized on first capitalization, the investment represented over a million 
dollars, which the McCloud River Lumber Company had advanced to the defendant 
company for construction and equipment, and that it was for that that the stock 
and bonds, shown by the report to the Railroad Commission, were issued. 

Sparsely settled country. 

The testimony as to the tonnage of the road shows that while the road runs 
through a sparsely settled country, it is nevertheless a country from which a large 
volume of business is received by the road. 

Cost of construction and distance from coal fields. 

The only evidence submitted as to cost of construction other than the figures given 
iu the reports and cross-examination of Mr. Osmer, already referred to, was offered 
by complainant, and has already been analyzed. 

It is interesting in this connection to note the comparative cost of consjtruction of 
the defendant road and that of the Nevada, California and Oregon, the tariffs of 
which have been compared in evidence with thoFe of defendant. Nevada, California 
and Oregon, 143 miles, cost, according to report, $2,655,638.55. McCloud River Rail- 
road Company, 69 6-10 miles, cost $2,119,604.64. 
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Defendant's plea that its road is far distant from producing coal fields must be 
considered in connection with testimony, undisputed, that no coal is used as fuel and 
that it is paying $5.00 per cord to the Mc€loud River Lumber Company for fuel- 
wood, which complainant offers to furnish at $2.50 per cord, which circumstance 
supports the contention of complainant that the railroad is run in the interest of the 
lumber company rather than to pay dividends on the stock of the road, the stock of 
the railroad being owned and controlled by the lumber company, as admitted by 
Mr. Madison, counsel for defendant. 

Operation in winter. 

This claim set forth in answer of defendant was not sustained by the evidence, 
!Mr. Osmer, the auditor of the road, testifying that while the work of running the 
road was "retarded to a certain extent," the average time when it was entirely 
stopped would not be three days during the winter. 

Return of empty cars. 

It was shown by the evidence that but little eastbound freight was available for the 
road, and the fact that empties had to be hauled from Sisson to mills of complainant 
and defendant was given due consideration by the Commission in arriving at a decision. 

Tariffs of other roads were introduced by both complainant and defendant in com- 
parison with defendant's rates, which received careful study and attention at the 
hands of the Commission. Such comparison^ are at best difficult of analysis and 
often misleading, as conditiojis are never the same ; and in arriving at a decision the 
Commission has relied more upon other testimony herein referred to than upon the 
comparisons of tariffs offered. 

Tne evidence showing the former existence of a contract between the predecessors 
of defendant and complainant to haul its lumber at $2.00 per ton, and testimony 
(undisputed) as to the manner in which its cancellation was procured has especially 
been considered important ; but the Commission has also had in mind that the expense 
of operating is greater on all railroads than it was at the time the contract was 
entered into. 

Other evidence sulmitted. 

Thus far we have endeavored to analyze the evidence offered at the hearing in 
support of the allegations contained in the complaint and answer. Careful con- 
sideration also has been given to the matters not set forth in the complaint or 
answer, but appearing from testimony introduced at the hearing, such as tonnage, 
the relation of McCloud River Railroad Company to McCloud River Lumber Com- 
pany, the comparative price charged by the road for hauling logs for McCloud River 
Lumber Company and lumber for complainant, and the published tariffs on cattle, 
Bartle to Sisson. 

Tonnage. 

The question of tonnage is especially interesting, and must be considered in con- 
nection with defendant's investment in order to intelligently pass upon the reasonable- 
ness of the rate complained of. The tonnage of the roads, the tariffs of which were 
'put in evidence in comparison with defendant's rates, is also important, and has 
received careful consideration, although most of those referred to by defendant are 
located in other states ; hence Commission has no reports on them. 

Of the business of those in California referred to by the parties to this action, the 
following comparisons are interesting and pertinent to this hearing 

Nevada, California and Oregon, cited by complainant — mileage, 143 ; tonnage. 
43,550 ; price per ton per mile, .03821 ; gross earnings, $267,305.58 ; operating 
expenses, $119,197.72. Dividend declared in August, 1907, or 4 per cent on 
$750,000.00 preferred stock from earnings of 1906. 

Butte County road, cited by both complainant and defendant — mileage, 31.56; 
tonage, 117,993 ; price per ton per mile, .06174 ; gross earnings, $260,654.11 ; oper- 
ating expenses, $116,400.11. Dividend, 150 per cent, or, after paying same rental as 
paid in 1906, which report states they expect to pay, the dividend on rental invest- 
ment would be over 100 per cent. 

McCloud River Railroad Company, defendant — Mileage, main line, 49.60; logging 
spur, 20 ; total, 69.60 miles ; tonnage, 357,317 ; price per ton per mile, .0892 ; gross 
earnings, $536,945.07; operating expenses, $311,391.55; paid interest, $11,218.40; 
taxes, $2,202.66; permanent improvement, $26,562.26; other deductions, $98,808.70, 
including depreciation $30,027.81 and $68,780.89 for temporary logging track. No 
dividend, but surplus from operation for year ending June 30, 1907, $26,761.50. 

Relation of McCloud River Lumber Company to defendant. , 

It has already been noted that the lumber company owned the stock of the railroad 
company. It is also shown in evidence that for several years the lumber company 
operated the railroad as an adjunct to its lumber business, and complainant claims 
that from that relation, and during that time, arose the indebtedness, or much of it, 
to cancel which stock and bonds were issued, as before referred to, while no credit 
was given for service performed by the railroad, as it had no separate existence. In 
support of this, it calls attention to the evidence that no interest was charged by the 
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lumber company for such advances, and no charge was made for right of ^*a.v until 
1907, and that the expense of building at least 20 miles of spur or logging track, and 
of taking it up when through with it, was charged to construction and included in 
the report to the Commission of the cost of construction. 

Comparuon of rates charged complainant and the McCloud River Lumber Company. 
In view of the contention of complainant and defendant as to the reasonableness 
of rate complained of, a comparison of the rates charged by defendant complainant 
and to the McCloud River Lumber Company is interesting. 

'jtariff on logs compared with that on lumber. 

The testimony shows that logs were hauled at the rate of 50 cents per ton for 
distances from 5 to 25 miles, or an average of 17 V2 miles. Taking the average, this 
would be a little less than 3 cents per ton per mile as compared with a little over 
10 cents per ton per mile for hauling lumber. 

Defendant claims that this rate on logs was a published rate open to all shippers, 
but the testimony on this point shows that all hauling of logs is done for the McCloud 
River Lumber Company, which company has a contract with complainant to haul 
its logs; and that as the cut of complainant's mill is only 10 per cent of the cut of 
the McCloud River Lumber Company, a low rate on hauling logs results principally 
to the benefit of that company. 

Rate on cattle. 

See also rate on cattle — Bartle to Sisson, 37 miles, $20.00 per car of twenty tons, 
or $1.00 per ton. 

Reports of defendant road, filed with the Commission, have received careful con- 
sideration and analysis. 

Arguments of counsel were heard with interest, and have been again carefully con- 
sidered. Statements filed with the Commission by agreement between counsel after 
arguments have received due attention, and the Commission desires to compliment 
counsel upon the thorough and able manner in which this case was presented. 

DECISION. 

No difference of opinion has arisen between the members of the Commission as to 
their decision, and it is unanimously decided that the rate of $3.50 per ton charged 
by defendant for hauling lumber from complainant's mill to Sisson is excessive and 
more than is justified under the circumstances and conditions; that $2.75 per ton is 
a fair and reasonable rate for such service, and acting under the authoritj^ conferred 
upon the Board of Railroad Commissioners by the Constitution of the State of Cali- 
fornia, said Board of Railroad Commissioners hereby make the rate on lumber from 
Algomah to Sisson, Shasta County, California, $2.75 per ton, and orders the defend- 
ant in this action to publish and observe said rate and not to charge or collect rates 
in excess of $2.75 per ton for such service. 

A. C. IRWIN. 

H. D. LOVELAND. 

THEODORE SUMMERLANI). 
Attest : / 

W. D. WAGNER, Secretary. 



'Before the Board of Railroad Commissioners of the State of California. 

In the Matter of Alleged Discriminations by the Southern ) 

Pacific Company Between Shippers of the State of Cali- >• No. 102. 
FORNiA IN Freight Rates and Transportation Facilities. ) 

Submitted August 15, 1908. Decided January 12, 1909. 

1. Section 21 of Article XII of the Constitution of California is a constitutional 

declaration and prohibition against discrimination in charges or facilities for 
transportation by railroad or other transportation companies, but no provision 
is made by the Constitution for penalties in respect to such discrimination, it 
being provided in Section 24 of the same article that the Legislature shall pass 
all laws necessary for the enforcement of the provisions of such article. Pen- 
alties are prescribed by Section 22 of Article XII of the Constitution, limited to 
those cases where transportation companies have failed in their duty to move 
traffic in conformity with such rates as may be established by the Railroad Com- 
mission, or have charged rates in excess thereof. 

2. At the common law, as decided by the Supreme Court of this State, the duty of 

the transportation company in the matter of rates was to make a reasonable 
rate to the shipper, and on this being done, the carrier was free to make a lower 
rate to another shipper, or carry his goods free. 
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3. It was not claimed, nor is it found, that any of the rates of the Southern Pacific 

Company examined at the l^earing were unreasonable, and therefore the carrier 
is not subject to penalties in respect thereto, under the Constitution or at com- 
mon law ; for it does not appear that any of the rates comprehended in this 
investigation have been established within the meaning of Section 22, Article XII 
of the Constitution, prior to January, 1908, and as said rates were not legally 
established, it can not be said that the Southern Pacific Company has failed or 
refused to conform to established rates, or has charged rates in excess thereof. 
But the act of the Legislature of April 1, 1878, in respect to unjust discrimina- 
tion, and attaching penalties therefor, is still in force, and presents the question 
whether the rates inquired into are in breach of its provisions. 

4. It is found that there was discrimination in rates of the Southern Pacific Com: 

pany under investigation : 

First — In the matter of the lower rate given to the Illinois Pacific Glass 
Works than to the Pacific Coast Glass Works. 

Second — In the matter of the lower rate given to Simon Newman than to his 
competitors on shipments of merchandise from San Francisco to the town of 
Newman. 

Third — In the matter of store-door delivery or drayage allowance given to the 
Walsh-Col Company of San Jose as against the rate charged its competitor, 
the Keystone Company. 

Fourth — In the matter of the lower rate given to the Illinois Pacific Glass 
Works and to the Pacific Coast Glass Works than to the Henry Cowell Lime 
Company. 

Fifth — In the matter of the lower rate given to the Loma Prieta Lumber 
Company than to Healy & Tibbitts. 

Sixth — In the matter of the lower rate given to the Salinas Valley Lumber 
Company than to John L. Howard. 

The first, second, and third are unquestionably cases of unjust discrimination ; 
fourth, fiftn, and sixth are cases of discrimination, but which can not be properly 
classed as unjust, as there was no competition between the parties. 

5. Other rates mentioned in the investigation were not claimed to be discriminatory 

by counsel for the Board and Traffic Association, or are found not to be such 
by reason of no other shipper or shippers entitled to the same rate and denied it, 
appearing in the testimony. 

(>. Secret rates, even when not discriminatory by reason of there beixxg no competitive 
shipper or shippers, are condemned as tending to create monopoly, stifle competi- 
tion, and limit markets. 

7. It is found that since the passage of the Hepburn Act on June 20, lOOG, by Con- 
gress, amending the Interstate Commerce Law, the Southern Pacific Company 
has brought its State tariffs into line with the interstate tariffs, by publishing all 
State rates, and no complaint was made on the hearing, and it is not found that 
any of the State rates now published and charged by the Southern Pacific Com- 
pany discriminate unjustly between shippers. But, while such is the present 
practice of the company, it is not a legal duty that the State rate should be pub- 
lished, and the Commission believes that this duty should be enforced by law. 

/'. S. Wehh, Attorney General, [ -^,. ^. ^ ofof^ 

Raymond Benjamin, Deputy Attorney General, f ^^^ ^"® »taie. 

(). K, Cushing, for California Traffic Association. 

Peter F. Dunne, for Defendant. \ 

Report of Commission. 
liy the Commission: 

On the 14th day of January, 1908, a resolution was passed by this commission 
reciting a hearing had before one of the Interstate Commerce Commissioners in San 
Francisco on October 2d, 3d, and 4th, 1907, calling attention to a certified copy of 
the testimony taken before the Commission, and in the possession of the Board, and 
referring the matter and the papers to the Attorney General for advice as to the 
manner in which this Board should proceed. As a result, and on January 16, 1908, 
it was resolved that this Board '*hold an investigation as to alleged discriminations 
in freight rates and transportation facilities between interstate shippers upon the 
part of the Southern Pacific Company," and February 12, 1908, was fixed as the 
date of the hearing. A similar resolution was adopted in respect to the Atchison, 
Topeka and Santa Fe Railway Company : also in respect to the San Pedro. Los 
Angeles and Salt Lake Railway Company. 

It was further resolved on the same day : 

"That this Commission request that the said railroads (the Southern 
I*acific Company, the Atchison, Topeka and Santa Fe Railway Company, 
and the San Pedro, Los Angeles and Salt Lake Railroad Company) permit 
inspection of their books and records by the secretary of this Board and a 
representative from the Attorney General's office, and this Board hereby 
authorizes such inspection by said parties. This inspection to deal with the 
books and records covering freight rates and claims for rebates or over- 
charges." 



Digitized by 



google 



52 ANNUAL REPORT OF THE RAILROAD COMMISSION. 

It was stated by the Attorney General at the hearing that the books and records of 
the Southern Pacific Company were freely open to inspection, as called for in this 
resolution. 

The inquiry before us, like the inquiry already spoken of before the Interstate 
Commerce Commission, was based on a table of rates, shown by a memorandum, 
sometimes spoken of at the hearing as the "Special Commodity Rate Sheet." This 
memorandum contained a list of shippers and of the rates made to them on special 
commodities. The examination into these special commodity rates occupied twelve 
days and takes up five large volumes of testimony. 

At the hearing the examination was conducted for the Attorney GeneraFs office 
by Attorney General U. S. Webb and First Deputy Attorney General Raymond 
Benjamin. Mr. O. K. Gushing conducted the examination on the part of the Traffic 
Association, representing interested shippers. The Southern Pacific Company was 
represeitted by Mr. P. F. Dunne. The appearance of the Traffic Association by Mr. 
Gushing was in response to the invitation of this Commission to shippers and parties 
in interest generally to assist the Commission by the presentation of any evidence 
they might have which bore upon the matters under investigation. 

In the argument made to the Commission after all the evidence had been put in 
on the part of the Attorney General, Section 21 of Article XII of the Constitution 
of the State was read as follows : 

"No discrimination in charges or facilities for transportation shall be 
made by any railroad or other transportation company between places or 
persons, or in facilities for the transportation of the same classes of freight 
or passengers within this State, or coming from or going to any other State." 

In the same argument, Section 22 of Article XII was read from as follows: 

*Said Commissioners shall have the power, and it shall be their duty, to 
establish rates of charges for the transportation of passengers and freight by 
railroad or other transportation companies, and publish the same from time 
to time, with such changes as they may make." 

This language was also read from the same section, in the argument by the Attor- 
ney General : 

"Any railroad corporation or transportation company which shall fail or 
refuse to conform to such rates as shall be established by such Commission- 
ei-s, or shall charge rates in excess thereof, or shall fail to keep their accounts 
in accordance with the system prescribed by the Commission, shall be fined 
not exceeding $20,000 for each offense, and every officer, agent, or employee 
of any such corporation or company, who shall demand or receive rates in 
excess thereof, or shall in any manner violate the provisions of this section, 
shall be fined not exceeding $5,000 or be imprisoned in the county jail not 
exceeding one year." 

In the preparation for this investigation the Assistant Attorney General had care- 
fully examined the records of the Board of Railroad Commissioners to ascertain if 
the constitutional mandate quoted above, that they should 

"Establish rates of charges for the transportation of passengers and 
freight by railroad or other transportation companies, and publish the same 
from time to time with such changes as they may make," 

had been properly complied with. He found that prior to January, 1908, it had not. 
except in some few isolated cases, and after stating that fact in his argument, 
added : 

**It now follows therefore, gentlemen, that with the exception of such rates 

as the Commission has established, the penalty cited in the constitutional 

provision does not apply." 

It can not therefore be said in this decision that the Southern Pacific Company 
has failed to move traffic in conformity with established rates or has charged rates 
in excess thereof, because during the time comprehended in this investigation there 
were no established rates, and the penalties mentioned in Section 22, Article XII of 
the Constitution, can not apply. 

No claim is made that any of the rates under investigation were unreasonable. In 
the opening argument the Assistant Attorney General states : 

"The only question is whether or not there has been discrimination prac- 
ticed between persons, or, rather, shippers shipping commodities of the same 
character between the same points." 

Section 21 of Article XII of the Constitution, dealing with discrimination, as 
quoted above, declares that there shall be no discrimination in charges or facilities 
for transportation ; it does not provide a penalty, that being provided for in Sec- 
tion 22 of Article XII and which can not be applied to this case for the reason men- 
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tioned above. Mr. Gushing, attorney for the Traffic Association, in his argument 
agreed with the Deputy Attorney General in language as follows : 

"The Deputy Attorney General has pointed out to you that in the con- '^ 
dition of the record and in view of the past history of the subject of rail- 
road rates in this State, the question of the imposition of any fine against a 
railroad company under the constitutional provisions practically drops out 
of the case, and in that I concur with him. I do not see how a fine could 
be imposed under circumstances that have been developed here." 

It seems to be well settled by the decisions that there was nothing in the common 
law to prevent a carrier charging a higher rate to one shipper and a lower rate to 
another, so long as the carrier did not charge anybody more than a reasonable rate. 
See decision of the Supreme Court of California, reported in 94th California, page 
479, Cowden vs. Pacific Steamship Company. The decision says : 

"At common law a common carrier of goods is not under aniy obligation to 
treat all customers equally. He is bound to accept and carry for all upon 
being paid a reasonable compensation. But the fact that he charges less for 
one than for another is oi^ly evidence to show that a particular charge is 
unreasonable, nothing more. There is nothing in the common law to hinder 
a carrier from carrying for favored individuals at an unreasonably low 
rate, or even gratis.'* 

While there was no penalty for discrimination under the common law, and while 
under the circumstances the penalty provided by the Constitution can not be applied, 
the question of a penalty in instances of discrimination comes into the case in another 
way. The act of April 1, 1878, of this State, defining unjust discrimination and 
fitting penalties therefor, is still in force, as evidenced by decisions of the Supreme 
Court cited by the Attorney General found in the case of Dwyer vs. The County of 
Placer, reported in the 90th California, page 276, and reaffirmed in the case of 
Giesieke vs. The County of San Joaquin, reported in the 109th California, page 489. 

Section 2 of Chapter II of that act provides that a railroad company shall be 
found guilty of unjust discrimination 

"When it shall, directly or indirectly, willfully charge, demand, or receive 
from any person or persons any less sum for passage or freight than from 
another person or persons (except as in this act herein provided) at the same 
time, between the same places, and in the same direction, for the like class of 
passage, or for the like quantity of goods of the same class." 

Section 5 of the same act and chapter provides the penalty as follows : 

"If any such railroad company shall be guilty of unjust discrimination, as 
defined in Section 2 of this chapter, it shall forfeit and pay the sum of $1,000 
for each offense." 

By Section 2 of the same chapter the fines and forfeitures and penalties for viola- 
tion of the act shall be recovered by action in the name of the people of the State, 
upon complaint of the person aggrieved, the action to be brought by the District 
Attorney of the county in which the violation occurred, and the money recovered on 
account of such fines, penalties, and forfeitures, shall be paid into the State treasury 
for the benefit of the public school fund. 

It was said in the argument for the Southern Pacific 'Company that the word 
"willfully," when used in a penal statute^ means the doing of a thing, or omitting to 
do it, with knowledge and a determination with a bad intent to do it or to omit 
doing it, and a case was cited from the Supreme Court of the United States, entitled 
Felt on vs. United States, 96 United States, 699, to the above effect, and using, in 
connection with the word "willfully," by way of description, the words "any purpose 
to evade or disobey the mandates of the law." But the Attorney General quoted to 
us the seventh section of the Penal Code, thus : 

"The word 'willfully,' when applied to the intent with which au act is done 
or omitted, implies simply a purpose or willingness to commit the act, or to 
make the omission referred to. It does not require any intent to violate law, 
or to injure another, or to acquire any advantage." 

While this is the significance attached to the word "willfully" in the Penal Code, 
the Attorney General argues to us that the same significance should go with the use 
of the word in the act of 1878. This seems reasonable. 

The Attorney General also read to us from a case in California entitled People vs. 
Sheldon, in 68th California at page 37, as follows : 

"There was no error in instructing the jury that an act is willfully done 
when done with deliberation, and not through surprise or confusion, or bona 
fide mistake." 
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We think we ought to read the word "willfully" in the act 'of 1878, as it is used iu 
the Penal Code and by the California court, although we are not unmindful that the 
Interstate Commerce Commission has differed in judgment with the courts, and the 
courts have disagreed between themselves, as to what was or was not an unjust dis- 
crimination in rates. 

The Special Commodity Rate Sheet that was the basis of the investigation before 
the Interstate Commerce Commission in October, 1007, and also the basis of this 
investigation, contained something over one hundred items of rates that were used up 
to the time when the Southern Pacific Company, after the passage of the Hepburn Act 
in 1906, published its State rates at the time it published its interstate rates. In 
this investigation about ten per cent of these items were referred to by counsel for the 
Board and Traflfic Association, but not all of these were claimed to be discriminatorj-. 
The Attorney General in his oi>ening argument uses the following language : 

"There are a lot of rates, if the Commission please, that were shown in 
this investigation, that were unquestionably lawful rates. I am now speaking 
advisedly of the so-called inside rates, and the only criticism of the Southern 
Pacific that can be indulged in with respect to these particular rates is that 
they did not publish them. We can not say that they were discriminatory 
against any one else, because we have not available the proof that others 
were obliged to ship at the published tariff, and it may be possible that there 
were no others who might ship at the published tariff between the points over 
which such rates were extended." 

Now as to the particular rates on the Special Commodity Rate Sheet which were 
the subject of investigation. The first one is on dried fruit to the California Fruit 
Cfeinners' Association, between intermediate points in California (except San Fran- 
cisco), half tariflP. 

This rate was meant to apply on dried fruit from the field to the packing house, to 
be processed there. The commercial movement of the finished product began at the 
packing house, not at the field, and upon the commercial movement the full rate was 
charged. The evidence before us is that the California Fruit Canners' Association 
was to name to the railroad company, the places between which, field to packing house, 
the dried fruit would move for processing, and then the half-tariflf rate would apply 
to that movement, and the California Fruit Canners' Association would be on a 
parity with other packers of dried fruit in the San Joaquin Valley. The testimony 
developes the fact that the California Fruit Canners' Association, first, never specified 
the points between which this half-tariff rate should apply, and second, they never 
moved any dried fruit at all from the field to the packing house until 1906, after all 
the rates had been published by the carrier. 

With reference to the special rate given to the Droge Fruit Company and Chaddock 
& Company of 65 cents per ton from Malaga and Fowler to Fresno on dried fruit 
moving from field to packing house in sweat boxes and sacks to be processed and 
gotten ready for commercial movement to market points. This rate was made in 
competition with team-haul, and as shown by the testimony was given to all shippers 
from these points. The testimony also shows that the producers generally knew of 
this rate and received the benefit of it, the price to them being made on that basis. 

Mention was made in the argument of the fruit rate to the Concord Fruit Company 
from Hemme, Concord or Danville to Suisun, where it was prepared for the commer- 
cial movement. Instead of the printed class rate on this movement to Suisun, the 
fruit company was charged the Concord to San Francisco rate. But it turned out 
that the rate. Concord to San Francisco, simply put the fruit company on the basis of 
paying half the class rate to Suisun, and no discrimination was claimed in the applica- 
tion of this rate. 

Two witnesses, from the Chico fruit district, testified that they paid full rates on 
their dried fruit in that part of the State, from the field into the packing house. 
Most of their business, it appeared, was done by the teams, very little by rail, and 
one of the witnesses, Mr. Reynolds, said that he had applied to the railroad company 
for a lower rate than the printed rail rate, because he could do better by team-haul, 
and the company met the team-haul competition and gave him the lower rate, but the 
record does not show that the other shipper, Mr. Warren, made contemporaneous 
shipments from the same point, proof of which would be necessary to establish dis- 
crimination. It appears that the volume and density of the dried fruit traffic in the 
raisin belt, in the San Joaquin Valley, in the movement of the unfinished product for 
processing and preparation for market, is overwhelmingly large in comparison with 
the traffic on the fruit handled in the Chico district, which is not raisins, but different 
commodities, peaches, pears, apples, and some plums and apricots. No competitive 
interest of the Chico district was discriminated against by the half rate applied in the 
raisin belt, for the commodities in question, the raisins of Fresno, for example, were 
not in competition with the peaches, pears, and apples of the Chico district, and the 
traffic in the two places was of different kinds. 

This is justified by the case before the Interstate Commerce Commission, reported 
in the eighth volume of Interstate Commerce Reports, page 551, entitled Pennsylvania 
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Millers' State Association vs. Philadelphia and Reading Railway Company, in which 
Section 2 of the Interstate Commerce Act, the one which deals with unjust discrimina- 
tion, is interpreted. In this case a greater demurrage or free time was allowed on 
certain commodities than the other traffic at such points, and the Commission said 
this was\not discrimination under the law, because the commodities were different and 
did not compete one with the other. The Commission used this language : 

•'Section 2 prohibits unjust discrimination in the transportation of a like 
kind of traffic, and does not apply where the traffic is of different kinds or 
classses not competitive with each other. ^* 

Crude wine moving from one winery to another to be blended or fortified, and wine 
grapes shipped to the winery to be crushed, were mentioned as having been moved at 
special 'commodity rates, but no one was denied these rates and no discrimination was 
claimed in the argument. 

As applicable to the last two items mentioned, namely the dried fruit and the wine 
jcrape, the language of the Circuit Court iu the case of the United States vs. Chicago 
Northwestern Railway, 127 Federal, 785, may be cited : 

•'The Interstate Commerce Act is not aimed at putting down just dis- 
crimination in the transportation of persons or property. This has alwaj^ 
been held legal in this country and in England, and, is indeed in great 
measure, the life and soul of the business, both to the railroad companies 
and the public. By its means new industries are built up and old ones 
sustained, to the advantage alike of the public and the transportation com- 
panies. Nobody is injured by it, but on the contrary, everybody is benefited, 
because the public in this way is best served. It is only unfair and unjust 
discrimination that the statute as well as the common law is aimed at. If two 
persons or corporations are engaged in the same business and their situation 
is substantially alike, any discrimination in rates would be prohibited as 
invidious and unjust." 

With reference to the sand rate from Lake Majella to San Francisco, which was 
gone into very fully in the testimony and in the arguments of counsel ; so far as 
shown by the testimony there were three different shippers shipping sand from Lake 
Majella to San Francisco. The published carload rate was $2.65 per ton ; but the - 
sand could be shipped by boat and the railroad made a lower rate to meet the water 
competition. To the Henry Cowell Lime Company it gave a rate of $2.00 per ton : 
to the other two shippers, namely, the Pacific Coast Glass Works and the Illinois 
Pacific Glass Works, it gave a rate of $1.65 per ton. This is discrimination, but 
lacking in some of the elements of unjust discrimination, in that the parties were not 
in competition. The evidence showed, that ia the case of the glass works, as in the 
case of the dried fruit packers and the wine makers, it was a matter of moving crude 
^piaterial, not commercially, but to the factory, to be there turned into the commercial 
product, on which the carrier would get a second haul and more revenue in transport- 
ing it in the finished form from the factory to the market. The sand of the glass 
works went into their factories at San Francisco to be used in the manufacture of 
bottles and other glassware, and on the out-haul of these finished products from fac- 
tories to the market, the carrier received a further revenue. The sand of the Cowell 
Company did not move to a factory, but was itself commercial freight in the first 
instance, and went directly to the San Francisco market, where it was distributed 
commercially for use in sprinkling the floors of restaurants, saloons, and like public 
places. In the one case the commodity was finished and commercial, not yielding any 
further haul, while in the other, it was unfinished, and after being finished into a 
commercial product gave the railroad company a second haul, and between the com- 
modities thus handled respectively by the Cowell Company and the glass works, there 
was no competition of interest. 

In the case cited by the Attorney General called the Party Rate Case, volume 145, 
United States Supreme Court, 263, the court in speaking of the matter of undue 
preference to parties, used this language : 

"You must bring them into competition in order to give them an interest 
to complain." 

There was no competition between the Henry Cowell Lime Company and the glass 
companies. Another decision in a case closely analagous to this is that of Hoover vs. 
The Pennsylvania Railroad, reported in Volume 36 of the American State Reports, 
page 49, decided by the Supreme Court of Pennsylvania. There, a lower rate on coal 
was given to the manufacturers of nails, the coal being used in the factories, than to 
the dealers in coal at the same place, who sold it for domestic consumption. In the 
one case, the coal went into the making of the finished product, nails, on which the 
carrier got another haul. In the other case the coal was used in the kitchen stoves. 
There was no competition of interests between the local coal dealers and the nail 
manufncturers. The business of the one did not conflict with the business of the 
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other. The coal rates in that case were very much like the sand rates in this case. 
The Supreme Court of Pennsylvania said : 

"The plaintiffs were dealers in coal merely, while the nail company was a 
manufacturer of fabrics, and itself consumed the coal it received. They were 
therefore not competitiors ih the same business, and a lower rate to the 
manufacturer would not, under the contract, affect the business of the 
plaintiffs injuriously." 

The court says further : 

"The business of the plaintiffs paid but one freight to the defendant, while 
the business of the nail company paid not only that freight, to wit. for haul- 
ing the coal to the nail works, but also in addition to that, another and 
entirely independent freight to the defendant on all products manufactured by 
the nail company. This was a most important and vital difference in the condi- 
^ tions and circumstances of the two shipments. The authorities are very 
clear and strong that where an additional freight is obtained by means of the 
lower charge, the discrimination is justified both at common law and under 
the statutes." 

Also in the case of the Interstate Commerce Commission vs. The Baltimore and 
Ohio Railroad Company ^ reported in Federal 43, page 37, the judges of the Circuit 
Court said : 

"When thus considered it is perfectly manifest that Congress did not 
intend to impose upon common carriers subject to the provisions of the act. 
any rule or duty of absolute equality of rates in their charges for trans- 
portion service. Subject to the requirements of Section 1 that all charges 
made for any service rendered in the transportation of passengers or property 
shall be reasonable and just, the language of Section 2 clearly recognizes and 
implies that there may be discriminations which are not unjust and not pro- 
hibited." 

This decision was affirmed by the Supreme Court. 

So, too, in the case of the C. N. O. and T. P. Railway vs. Interstate Commerce 
Commission^ 162 United States, page 184, the court confirms the same doctrine in the 
following language : 

"Subject to the two leading prohibitions that their charges shall not be 
unjust or unreasonable and that they shall not unjustly discriminate so as to 
give undue preference or disadvantage to persons or traffic similarly cir- 
cumstanced, the act to regulate commerce leaves the common carriers as they 
were at common law, free to make special contracts looking to the increase 
of their business, to classify their traffic, to adjust and apportion their rates 
so as to meet the necessities of commerce, and generally to manage their 
important interests upon the same principles which are regarded as sound 
and adopted in other trades and pursuits." 
After examining the decisions cited and in affirming the decision of the Circuit 

Court in the case of the Interstate Commerce Commission vs. Baltimore and Ohio 

Railroad Company, the Supreme Court said : 

"In short, the substance of all these decisions is that railway companies 
are only bound to give the same terms to all persons alike under the same 
conditions and circumstances, and that any fact which produces an inequality 
of conditions and a change of circumstances justifies an inequality of 
charge." 

See also Hutchinson on "Carriers," a leading American authority, page 353 : 

"Mere inequality in charges does not therefore of itself amount to unjust 
discrimination. It only becomes such when a discrimination is made in rates 
charged to different shippers under like circumstances and conditions. 

"So a mere reduction from the established rate is not necessarily an unjust 
discrimination, but it becomes such when it is either intended or has a 
natural tendency to injure another shipper in his business and destroy his 
trade by giving to the favored shipper a practical monopoly of the business." 

The principle that carriers are justified in making a lower rate on merchandise 
which after some change in form will give them a second or further haul, has been 
referred to, but perhaps not fully recognized, as the decision refers more particularly 
to circumstances of carriage, by the Interstate Commerce Commission in the case of 
Cattle Raisers^ Association vs. M. K. and T. R. Company, reported in Interstate 
Commerce Commission report. Volume II, page 312, Mr. Commissioner Prouty says: 

"It may also be noted at this point that rates for transportation of range 
cattle are often lower than corresponding rates for the transportation of beef 
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\ 
cattle. These stock cattle from Texas to the northern ranges are younger 
and in poorer condition than beef cattle. The single animal weighs much less 
and the car-loading is much less. After these cattle have matured upon the 
northern ranges they load perhaps 25,000 pounds to the car, while the load- 
ing to those ranges will not exceed 20,000 pounds per car. The value of the 
animal is also much less and the transportation is itself in the nature of a ' 
second haul. 

"If the steer is fattened in Texas for the Chicago market it is transported 
perhaps 1,000 miles in all, while if it is matured in the north the railroad 
haul would exceed 2,000 miles. For these and other reasons the rate on 
stock cattle generally is and in our opinion should be lower than that of 
beef cattle—" 

Since Cowell on the one hand and the manufacturers of glass on the other were 
respectively shipping sand for the purpose of two separate businesses, different and 
in no way competitive, it is clear that no injury to or monopoly of a particular busi- 
ness could arise between them from the application of a different basis of rates to 
their several shipments. 

If, however, the glass companies had competed with the Cowell Company in the 
sale of sand to saloons, restaurants, etc., or if the Cowell Company had used the sand 
to manufacture glass or had even sold it to glass manufacturers, the lower rate to the 
glass companies would have been unjustly discriminatory. 

In view of these decisions, and in view of the authorities quoted, and construction 
of the term "discrimination" by State and Federal courts, we believe, that a reason- 
able construction of the Constitution and of the statute of 1878 of California, would 
be that there may be discrimination which is unjust and also discrimination which 
under the statute is not to be classed as unjust discrimination ; and without therefore 
laying down any general principle, as has been done by the Supreme Court of Penn- 
sylvania, that carriers may fairly charge a lower rate when the merchandise shipi>ed 
is put to such use as will give them a second haul on products which the first ship- 
ment enters into the manufacture of, but believing that under the laws of this 
State, each case of such discrimination must be judged by the circumstances surround- 
ing it, we find, that while there was discrimination in the rate charged the Henry 
Cowell Lime Company as against the rate charged the glass companies, such dis- 
criminations worked no injury to the lime company, as there was no competition 
between them. 

No case, so far as we have been able to ascertain, has ever been adjudicated by the 
courts of our State covering this point, but we assume that should such be presented, 
the decisions herein quoted would receive respectful consideration, especially those 
emanating from the Supreme Court of the United States. 

But this is not all the rates on sand from Lake Majella to San Francisco, as 
developed by the testimony. For a time the rate to the two glass companies was the 
same — $1.65 per ton ; but the Illinois Pacific Glass Works got control of a body of 
sand at Marysville, and went to the railroad company with the proposition that they 
could get that sand to their San Francisco factory by river boat at $1.25 per ton, 
which they would do if the railroad company would not give them that rate by rail 
from Lake Majella to San Francisco. This the railroad company did, and sought to 
justify it by boat competition from Marysville. In support of this the attorney for 
the railroad company, cites what is commonly known as the Import Rate Case, 162 
United States, 197, in support of the position taken on these various rates. In our 
opinion, the Import Rate Case does not bear any resemblance to the facts before us 
in the sand case. The Import Rate Case involved a division of a through rate from 
Liverpool to San Francisco between the water and rail carrier, as a result of which 
division the rail carrier received less for the same service from New Orleans to San 
Francisco on boots and cutlery that were shipped from Liverpool to San Francisco 
via New Orleans, than it did on boots and cutlery that originated in New Orleans 
and were shipped thence to San Francisco over the same rail route. In the Import 
Rate Case, the boots and cutlery of New Orleans did not originate in Liverpool and 
did not have the same avenues of transportation op^n to them. The differing rate 
was justified upon the basis of the* competition for such shipments that existed at 
Liverpool, the point of origin. In our case, the different shipments of sand originated 
at the same point and all such shipments had open to them the same routes of trans- 
portation without difference. Reversing the Import Rate Case, no good reason could 
be advanced, we should say, why a rate from San Francisco to New Orleans should 
govern the making of a rate from San Francisco to Liverpool via New Orleans. If 
the sand case before us involved the fact that the railroad was hauling sand from 
Marysville via Lake Majella to San Francisco, and that that portion of the rate 
earned between Lake Majella and San Francisco was less than the rate on sand 
shipments originating in Lake Majella and shipped to San Francisco, then the Import 
Rate Case might apply. 

A case was cited to us which seems to be particularly in point as to the different 
rates given to the glass companies, viz : Wright vs. The United States, 167 United 
States, page 512. In this case two wholesale dealers in beer located in Pittsburg 



Digitized by 



Google 



58 ANNUAL REPORT OF THE RAILROAD COMMISSION. 

were Mbipping beer from Cincinnati. One of them, Mr. Bruening, had his warehouse 
on the tracks of the Panhandle Railroad. The other, Mr. Wolf, did not. The Balti- 
more and Ohio Railroad, a competitor of the Panhandle, in order to take Mr. 
Bruening's buisness from the Panhandle, allowed him the cost of draying bis beer 
from the Baltimore and Ohio depot to his warehouse. At the same time the 
Baltimore and Ohio was hauling beer from the same source in Cincinnati for Mr. 
Wolf, performing exactly the same service as it did for Mr. Bruening, but, as Mr. 
Wolf's warehouse was not on the Panhandle or any other railroad's tracks, the Balti- 
more and Ohio charged him the full tariff. In this case the Supreme Court said in 
part : 

"Now, it is contended by the defendant that it was necessary for the Balti- 
more and Ohio Company to offer this inducement to Mr. Bruening in order to 
get his business and not necessary to make the like offer to Mr. Wolf, because 
he would have to go to the expense of carting, by whichever road he trans- 
ported ; that therefore the traflSc was not *under substantially similar circum- 
stances and conditions' within the terms of Section 2. We are unable to 
concur in this view. Whatever the Baltimore and Ohio Company might 
lawfully do to draw business from a competing line, whatever inducements 
it might offer to the customers of that competing line to induce them to 
change their carrier, is not a question involved in this case. The wrong pro- 
hibited by the section is a discrimination between shippers. It was designed 
to compel every carrier to give equal rights to all shippers over its own road, 
and to forbid any device to enforce higher charges against one than another. 
Counsel insist that the purpose of the section was not to prohibit a carrier 
from rendering more service to one shipper than to another for the same 
charge, but only that for the same service the charge should be equal, and 
that the effect of this arrangement was simply the rendering to Mr. Bruening 
of a little greater service for the 15 cents than it did to Mr. Wolf. They 
say that the section contains no prohibition of extra service or extra privi- 
leges to one shipper over that rendered to anothet. They ask whether, if one 
shipper has a siding connection with the road of a carrier, it can not run the 
cars containing such shipper's freight onto that siding, and thus to his ware- 
house, at the same rate that it runs cars to its own depot, and there delivers 
goods to other shippers who are not so fortunate in the matter of sidings. 
But the service performed in transporting from Cincinnati to the depot at 
Pittsburg was precisely alike for each. The one shipper paid 15 cents a hun- 
dred : the other in fact but 11% cents. It is true he formally paid 15 cents, 
but he received a rebate of 3% cents ; and regard must always be had to the 
»ubstance, and not to the form. Indeed the section itself forbids the carrier 
'directly or indirectly by any special rate, rebate, drawback, or other device,' 
to charge, demand, collect, or receive from any person or persons a greater 
or less compensation," etc. 

**It was the purpose of the section to enforce equality between shippers, 
and it prohibits any rebate or other device by which two shippers, shipping 
over the same line, the same distance, under the same circumstances of car- 
riage, are compelled to pay different prices therefor. 

**It may be that the phrase *under substantially similar circumstances and 
conditions,' found in Section 4 of the act, and where the matter of the lonir 
and short haul is consic(ered, may have a broader meaning or a wider reach 
than the same phrase found in Section 2. It will be time enough to deter- 
mine that question when it is presented. For this case it is enough to hold 
that the phrase as found in Section 2 refers to the matter of carriage, and 
does not include competition." 

In our judgment the lower rate given to the Illinois Pacific Glass Works as against 
that given to the Pacific Coast Glass Works, is clearly a case of unjust discrimination. 

Here, both shippers used the sand for the same purpose, and in the language of the 
Party Rate Case, 



"We have brought them into competition,',' 



which gives them a right to complain. 

The special commodity rate of 9.1 per cent off tariff given to the California Pine 
Box and Lumber Company on box shooks, was made the subject of searching investiga- 
tion, but uncontradicted testimony showed that it was made in competition with 
water and that all users of box shooks got the benefit of it. No discrimination was 
claimed by the Attorney General or Mr. Cushing. 

Referring to the lower rate made on lumber to the Loma Prieta Lumber Company 
than to Healy & Tibbitts, and the lower rate given to the Salinas Valley Lumber 
Company than to John L. Howard where the service was identical ; here, again are 
cases that must be considered discrimination, but such discrimination as worked no 
injury to the shipper paying the higher rate. Healy & Tibbitts were not in com- 
petition with the Loma Prieta Lumber Company, nor was John L. Howard in com- 
petition with the Salinas Valley Lumber Company, hence the reasoning applied to 
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the sand rate as between the Henry Cowell Lime Company and the glass companies 
applies here. 

Reference was made in the argument to a rate on lumber quoted to Miller & Lux 
to a point on the San Joaquin River named Volta, lower than was made to the 
Yancey Lumber Company to the same point.' But the testimony showed no shipments 
^\-ere made, consequently there was no discrimination. 

With reference to the special commodity rates on grain made to the Newman Com- 
pany from several points on the San Joaquin River to San Francisco bay points. 
This rate was given to Newman because he had warehouses on the river, could have 
the grain delivered to those warehouses and ship by boat to bay points. But this 
water competition was open to all shippers and it only remained to establish the fact 
that there was another shipper or shippers from and to the same points at the same 
time, who were denied this rate to make it unjust discrimination. The direct exam- 
ination of Mr. Volmer, Mr. Barnard, and Mr. Ferguson seemed to establish this ; but 
under cross-examination they either testified that while they received shipments from 
that section, Mr. Volmer and Mr. Barnard bought the grain delivered at bay points, 
and Mr. Ferguson could not recall positively that he shipped from the points compre- 
hended in the special rate extended to Newman. 

In the case of the United l^^tatcs vs. Hanley, 71st Federal Report, page 673, the 
court said : 

"A rebate or variation of the usual rate in force is not alone sufficient ; it 
must be supplemented by another member of the comparison, namely, the 
existence of another shipper or shippers who entitled to like treatment have 
been denied it, — " 

While we can not therefore find that unjust discrimination is proven in the granting 
of the special rate to Newman, we do, however, condemn the giving of special, secret 
rates in all cases, and in cases of this kind especially, as it tends to confine and limit 
the market available to the farmers to one buyer, whereas free and unrestricted com- 
petition among buyers would be to their advantage. 

A condition analagous to that in which the testimony shows Newman to have been 
placed, existed for many years at certain points in the Middle West, where many 
large grain elevators were located. Special rates to these concentration points were 
made to shippers owning elevators, which gave to the elevator operators control of the 
srain districts contiguous to such points and benefited the railroads in the matter of 
less expense in train handling and loading. 

Newman had warehouses along the line of the railroad instead of elevators, and 
being the only one granted the special rate to his warehouse points had an advantage 
that resulted in at least partially assisting him to exclude all other buyers. In quot- 
ing prices to neighboring sellers, the market price being fixed at tide water, his 
advantage and resultant profit are apparent, as all others quoting in competition with 
him were obliged to quote upon the basis of the same market price, but different 
freight rate. 

In a recent decision of the Interstate Commerce Commission it condemned the pay- 
ment of elevator allowances in the Middle West, as explained above, and ordered the 
railroads to desist from that practice. Commercial bodies of St. Joseph, Missouri ; 
Atchison, Kansas ; Kansas City, Missouri ; Omaha. Nebraska, and the Wabash Rail- 
road Company, no one of which was a party to the original proceedings, filed petitions 
asking that the case be reopened and that they be allowed to intervene and that the 
matter be further investigated. The petitions were denied upon the ground that the 
(Commission had investigated every phase of the question and that no possible good 
could come from further discussion. In denying the petition, Mr. Commissioner 
Prouty uses the following language : 

"The cardinal consideration in reaching our conclusion was a belief that 
in no way could discrimination or preference be prevented except by the com- 
plete prohibition of these payments and privileges. The principle of our 
decision applies everywhere. We expect that the decision will be universally 
accepted by carriers.'' 

As to the rates given to Newman on shipments of merchandise from San i^ancisco 
to the town of Newman, as against the rates given to his competitors, we believe there 
is no question but that they were unjustly discriminatory and wholly unjustifiable 
under the circumstances. Here, "the other member of the comparison, the other 
shipper entitled to like treatment who did not receive it," appears. The carrier seeks 
to justify this on the ground of water competition in cargo lots. It is a well estab- 
lished principle that water competition must not only be possible, but actual or 
potential to justify the lower rates. So, too, cargo shipments by water must not only 
be possible, but actual or potential. In this instance it was not shown that Newman 
ever did ship in "cargo lots." His shipments were substantially the same as those of 
his competitors — Levy and Dobrzensky, and the rate to each should have been the 
same. 
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Furthermore, the use of the term '^shipment in cargo lots" is misleading in this 
connection. Assuming that Newman was able to ship by water in "cargo lots/' still, 
when these "cargo lots'* left the boat for the rail, or were shipped by rail in preference 
to shipment by water they were broken up into carload lots and took carload lot rates, 
which in turn should have been extended to all shippers of like commodity who 
shipped in carload lots. 

Outside of these considerations, however, the question of "cargo rates" seems to 
have been decided by the Interstate Commerce Commission in the case of Payne Bros. 
vs. The Lehigh Valley, Philadelphia and Reading and other RailroadSy reported in 
Volume 7 of the Interstate Commerce Reports, page 218, where it was held 

"That the principle involved under lower rates for *cargo' or 'train-load* 
quantities than for carload shipments, whether for export or domestic use, 
violates the rule of equality and tends to defeat its just and wholesome pur- 
pose." ' 

In the matter of the half rate given to the Pacific Hardware and Steel Company 
and to Baker & Hamilton on goods interchanged by those houses with the branch 
houses which they had established in Los Angeles to help fill out the stock of the 
branch house where it would run short, such rates being made in competition with 
water carriers, the question of discrimination is eliminated, from the fact that other 
houses, like Holbrook, Merrill & Stetson and W. W. Montague & Company, similarly 
situated, testified that they had no use for this rate and did not consider themselves 
discriminated against. Or in the language of the Supreme Court of the United 
States in the case of the United States vs. Uanley^ 71st Federal Report, page 673. 
quoted above : 

"A rebate or variation of the usual rate in force is not alone sufficient ; it 
must be supplemented by another member of the comparison, namely, the 
existence of another shipper or shippers who entitled to like treatment have 
been denied it." 

Mr. Watkins for W. W. Montague & Company and Mr. Voy of Holbrook, Merrill & 
Stetson did not testify that they been denied the rate, but that they did not need it. 

With reference to the rate of $1.00 per ton on merchandise from San Francisco to 
San Jose and the store-door delivery or drayage allowance of 25 cents given to 
Walsh-Col Company, we consider this unjust discrimination as against the rate made 
to the Keystone Company, which did not include the store-door delivery. 

The foregoing review covers the rates that were specified in the full and instructive 
arguments made as to rates comprehended in this investigation. We have gone over 
the voluminous evidence in the case with care, and in the light of that evidence we find 
that there was discrimination in rates of the Southern Pacific Company examined at 
this investigation as follows : 

First — In the matter of the sand rates as between the two glass companies. 

Second — In the matter of the lower rate given Simon Newman than to his competi- 
tors on merchandise from San Francisco to the town of Newman. 

Third — In the matter of the store-door delivery given to Walsh-Col Company as 
against the rate charged the Keystone Company. 

Fourth — In the matter of the lower rate given to the Illinois Pacific Glass Works 
and to the Pacific Coast Glass Works than to the Henry Cowell Lime Company. 

Fifth — In the matter of the lower rate given to the Loma Prieta Lumber Companv 
than to Healy & Tibbitts. 

Sixth — In the matter of the lower rate given to the Salinas Valley Lumber Com- 
pany than to John L. Howard. 

The first, second, and third are unquestionably cases of unjust discrimination ; 
fourth, fifth, and sixth are cases of discrimination, but which can not be properly 
classed as unjust, as there was no competition between the parties. 

As to the other rates mentioned in the investigation, we find that as to some of 
them no discrimination was claimed by the Attorney General or by Mr. Ousting ; as 
to others we believe that the decisions which we have quoted justify our opinion that 
no charge of unjust discrimination was sustained. 

We further find, that the rates now made by the carriers and properly established 
by the Commission, are all public, the publication of which, however, by the carriers 
is their voluntary act, as the laws of California do not require carriers to publish 
their tariffs. 

While we approve the free and voluntary acts of carriers in publishing their tariffs, 
we believe the law should be amended, making it their legal duty to publish their rates 
on State business, as they are required to publish them on interstate business. 

Under the circumstances of rates not having been properly established, no order 
can be made by the Commission ; the punishment for such cases of discrimination as 
have been found, resting with the aggreived shipper under the statute of 1878, as 
quoted on page 8 of this decision. 

Signed : A. C. IRWIN, 

[Seal.] H. D. LOVELAND, 



Attest : 

W. D. WAGNER, Secretary. 



THEODORE SUMMERLAND. 
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Before the Board of Railroad Commissioners of the State of California. 

In the Matter of Alleged Discriminations by the Atchison, 1 

ToPEKA AND Santa Fe Railway Company, Between Shippers [ j^^ ^03 
OF the State of California in Freight Rates and Transpor- ] 
TATioN Facilities. j 

Submitted December 26, 1908. Decided January 12, 1909. 

1. Section 21 of Article XII of the Constitution of California is a constitutional dec- 

laration and prohibition against discrimination in charges or facilities for trans- 
portation by railroad or other transportation companies, but no provision is 
made by the Constitution for penalties in respect to such discrimination, it beings 
provided in Section 24 of the same article that the Legislature shall pass all laws 
necessary for the enforcement of the provisions of such article. PeneJties are 
prescribed by Section 22 of Article XIJ of the Constitution^ limited to those cases 
where transportation companies have failed in their duty to move traffic in con- 
formity with such rates as may be established by the Railroad Commission, or 
have charged rates in excess thereof. 

2. At the common law, as decided by the Supreme Court of this State, the duty of the 

transportation company in the matter of rates was to make a reasonable rate to 
the shipper, and on this being done, the carrier was free to make a lower rate to 
another shipper, or carry his goods free. 
o. No claim was made that the rates comprehended in this investigation were unrea- 
sonable, and it is admitted by the State that no rates mentioned herein, except the 
rate on oil, was legally fixed and established in the manner provided by law. 
Hence the defendant carrier is not subject to penalties under the Constitution or 
at common law in respect to those rates which were not properly fixed and estab- 
lished. But it is found that the act of the Legislature of April 1, 1878, defining 
discrimination and attaching penalties therefor, is still in force and applicable to 
cases of unjust discrimination found herein in respect; to rates other than oil 
rates. 
4. It is found that there was unjust discrimination in the rates of the Atchison, 
Topeka and Santa Fe Railway Company with respect to rates under investigation 
as follows : 

First — The rate of $3.50 per ton on sugar given to J. R. Newberry & Company 
on shipments — San Francisco to Los Angeles, as against the rate of $4.05 per ton 
extended to Haas, Baruch & Company. • 

• Second — The rate of $3.50 per ton given to the United Wholesale Grocery Com- 

pany between same points on same commodity as against the rate of $4.05 given 
Haas, Baruch & Company. 

Third — The rate of $3.40 per ton between same points on same commodity 
applied to shipments of Bowles Bros., as against the rates given Haas, Baruch & 
Company, United Wholesale Grocery Company, and J. R. Newberry & Company. 

Fourth — The rate of 20 and 27 ^/^ cents per hundredweight given to J. R. New- 
berry & Company on shipments of sugar — San Francisco to Riverside, as against 
the rate of 37^ cents per hundredweight given to the United Wholesale Grocery 
Company. 

Fifth — The rate of 17% cents per hundredweight given to T. J. Barkley on 
shipments of coffee — San Francisco to Los Angeles, as against the rate given to 
M. Graveyet and J. A. Folger & Company of 30 cents per hundredweight, and to 
Stall & Company, 27% cents per hundredweight. 

Sixth — The rate of 27% cents per hundredweight on coffee — San Francisco to 
Los Angeles, given to Stall & Company, as against the rate of 30 cents per 
hundredweight given to M. Graveyet and J. A. Folger & Company. 

Other rates comprehended in gi*oup (1) are found not discriminatory or dis- 
criminatory, but not unjustly so. Some of the rates mentioned in group (2) were 
undoubtedly discriminatory, but upon the evidence before it the Commission does 
not find them unjustly discriminatory. Other rates mentioned in the investiga- 
tion are not claimed discriminatory by counsel for the State. 
5. Rates on oil found to have been legally fixed and established by the Railroad Com- 
mission and the Atchison, Topeka and Santa Fe Railway Company found to 
have failed to conform to said rates. It is adjudged and decreed that said Atchi- 
son Company be fined in the sum of five thousand (5,000) dollars. 
G. It is found as was found with respect to the Southern Pacific Company that since 
the passage of the Hepburn Act on June 29, 1906, the Atchison Company has 
brought its tariffs into line with the Interstate rule as to publication, and no com- 
plaint was made at the hearing, nor is it found that any of the rates now pub- 
lished and charged by the Atchison Company discriminate unjustly between 
shippers. 

The Commission approves of the voluntary act of the company in publishing 
its State rates, but believes that such should be made a legal duty. 

U. S. Webb, Attorney General, ) ^ u cf 

Raymond Benjamin, Deputy Attorney General, i" '^^ ^"® State. 

E. W. Campf for Atchison, Topeka and Santa Fe Railway Company. 
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Report of Commission. 
By the Commiaaioii. 

This investigation was held pursuant to a resolution passed by this I'ommissjsion od 
January 16, 1908, said resolution being to the effect that this Board *'hold an investi- 
gation as \o alleged discriminations in freight rates and transportation facilities 
between interstate shippers upon the part of the Atchison, Topeka and Santa Fe Rail- 
way Company," and April 6, 1908, was fixed as the date of the hearing. A similar 
resolution was adopted in respect to the Southern Pacific Company ; also in respect 
to the San Pedro, Los Angeles and Salt I-ake Railroad Company. 

A resolution was also passed by this Commission : 

"That this Commission request that the said railroads (Southern Pacific 
Company, the Atchison, Topeka and Santa Fe Railway Company, and the 
San Pedro, Los Angeles and Salt Lal^e Railroad Company) permit inspec- 
tion of their books and records by the Secretary of this Board and a repre- 
sentative from the Attorney General's office, and this Board hereby author- 
izes such inspection by said parties. This inspection to deal with the books 
and records covering freight rates and claims for rebates or overcharges." 

The inquiry before us was based on a table of rates sometimes spoken of at the 
hearing as the "Special Commodity Rate Sheet." This memorandum contained a list 
of shippers and of the rates made to them on special commodities. 

At the hearing Attorney General U. S. Webb and Deputy Attorney General Ray- 
mond Benjamin conducted the investigation for the State. The Atchison, Topeka apd 
Santa Fe Railway Company was represented by Mr. E. W. Camp. As in the case of 
the investigation with respect to the Southern Pacific Company, an invitation had 
been .extended to commercial organizations, and to shipi)ers generally, to participate 
in the investigation, but none appeared. 

As the investigation of the Southern Pacific Company had been held previous to 
that of the Atchison, Topeka and Santa Fe, and as the circumstances surrounding the 
two cases were similar to a considerable extent, both as to the law and the facts, 
and as the case of the Southern Pacific Company had been exhaustively argued by 
counsel therein, it was stipulated by counsel appearing before the Commission in the 
present inquiry that this case be submitted upon briefs, and "that the argument here- 
tofore made in behalf of the State in the hearing of a similar investigation with 
respect to tiie Southern Pacific Company be considered as a part of the argument of 
the State in those matters applicable to the present inquiry." • 

In the argument of the case with respect to the Southern Pacific Company, counsel 
for the State read from the Constitution of the State of California as follows : Sec- 
tion 21, Article XII— 

"No discrimination in charges or facilities for transportation shall be made 
by any railroad or other transportation company between places or persons, 
or in facilities for the transportation of the same classes of freight or passen- 
gers within this State, or coming from or going to any other State." 

"Said Commissioners shall have the power, and it shall be their duty, to 
establish rates of charges for the transportation of passengers and freight by 
railroad or other transportation companies, and publish the same from time 
to time, with such changes as they may make." 

"Any railroad corporation or transportation company which shall fail or 
refuse to conform to such rates as shall be established by such Commission- 
ers, or shall charge rates in excess thereof, or shall fail to keep their accounts 
in accordance with the system prescribed by the Commission, shall be fined 
not exceeding $20,000 for each offense, and every officer, agent, or employee 
of any such corporation or company who shall demand or receive rates in 
excess thereof, or shall in any manner violate the provisions of this section, 
shall be fined not exceeding $5,000 or be imprisoned in the county jail not 
exceeding one year." 

In the preparation for this investigation the Assistant Attorney General had care- 
fully examined the records of the Board of Railroad Commissioners to ascertain if 
the constitutional mandate quoted above that they should 

"Establish rates of charges for the transportation of passengers and freight 
by railroad or other transportation companies, and publish the same from 
time to time, with such changes as they may make" 

had been properly complied with. He found that prior to January, 1908, it had not, 
except in isolated cases, and stated that fact in his argument. 

In the case with respect to the Southern Pacific Company, Mr. O. K. Gushing, 
representing the California Traffic Association, agreed with counsel for the State on 
this proposition. As before stated, the arguments of counsel in that case was by 
stipulation made a part of the argument in this investigation. 
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It was found in the case with respect to the Southern Pacific Company that 

"At the common law, as decided by the Supreme Court of this State, tlie 
duty of the transportation company in the matter of rates, was to make a 
reasonable rate to the shipper, and on this being done, the carrier was free 
to make a lower rate to another shipper, or carry his goods free." 

But it was also found that the act of the Legislature of April 1, 1878, in resiKJCt 
to unjust discrimination and attaching penalties therefor, is still in force, as evidenced 
by the decisions of the Supreme Court in the case of Dwyer vs. The County of 
Placer, 80th California, page 276, and the case of Oicsieke vs. The County of San 
Joaquin, 109 California, page 489. Section 2 of Chapter II of that act provides that 
a railroad company shall be deemed guilty of unjust discrimination 

"When it shall directly or indirectly, willfully charge, demand, or receive 
from any person or persons any less sum for passage or freight than from 
any other person or persons (except as in this act herein provided) at the 
same time, between the same places, and in the same direction, for the like 
class of passage, or for the like quantity of goods of the same class." 

Section 5 of the same act and chapter provides the penalty as follows : 

"If any such railroad company shall be guilty of unjust discrimination, 
as defined in Section 2 of this chapter, it shall forfeit and pay the sum of 
$1,000 for each offense." 

By Section 2 of the same chapter, the fines and forfeitures and penalties for viola- 
tion of the act shall be recovered by action in the name of the people of the State, 
upon complaint of the persgn aggrieved, the action to be brought by the District 
Attorney of the county in which the violation occurred, and the money recovered 
on account of such fines, penalties, and forfeitures, shall be paid into the state treas- 
ury for the benefit of the public school fund. 

It does not appear in the record that any of the rates comprehended in this inves- 
tigation were unreasonable, hence as stated by counsel for the State in the investiga- 
tion with respect to the Southern Pacific Company, 

"The only question is whether or .not there has been discrimination prac- 
ticed between persons, or rather shippers shipping commodities of the same 
character between the same points. 

Section 21 of Article XII of the Constitution dealing with discrimination, as quoted 
above, declared that there shall be no discrimination in charges or facilities for trans- 
portation, but it does not provide a penalty ; the penalty provided for in Section 22 
being limited to cases where transportation companies have failed to conform to rates 
established by the Commission or have charged rates in excess thereof. Section 24 
provides that the I^egislature shall pass all laws necessary to the enforcement of the 
provisions of Article XII, Section 21. 

With the exception, therefore, of shipments moving under such rates as it shall 
be found have been heretofore properly established by this Commission, the penalty 
provided by Section 22, Article XII of the Constitution, can not apply to cases of dis- 
crimination found herein. 

We do not consider it necessary to refer to all of the rates mentioned in this inves- 
tigation, and in justification of this we quote from the brief of the Attorney General 
as follows : 

"For some unknown reason, although an invitation was extended to the 
shippers of the State to attend and participate in the hearing before this 
Commission, but little evidence was obtainable as to shippers who had been 
compelled to pay full tariff upon their consignments. In justice to the 
defendant corporation, it may be that this condition of affairs was occasioned 
by the fact that no shipper was compelled to pay the full published tariff as 
against many of the special rates which are exhibited by the schedules, and 
upon the theory, which in this instance may be true, and which we are not 
in a position to say is not true, that all persons are presumed innocent until 
proven guilty, we are compelled to acquit the defendant corporation of actual 
discrimination, as far as the evidence goes, with respect to a large number of 
the special rates which are exhibited in the schedule." 

We shall, therefore, first consider those instances which counsel for the State claim 
are cases of discrimination under the act of April 1, 1878 : 

Rates on sugar moving from San Francisco, California, to Los Angeles, California, 
the published tariff being $5.55 per ton : 

Haas, Baruch & Co. were given a rate of $4 05 per ton 

The United Wholesale Grocery Co. were given a rate of 3 50 per ton 

J. R. Newberry & Co. were given a rate of 3 50 per ton 

Bowles Bros, were given a rate of 3 40 per ton 
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On shipments of sugar from San Francisco, California, to Riverside, California, the 
published tariff being 45 cents per cwt., the following varying rates were made: 

To The United Wholesale Grocery Co 37}^ cents per cwt 

To J. R. Newberry 37 v5 cents per cwt. 

To J. R. Newberry 27^ cents per cwt. 

To J. R. Newberry 20 cents per cwt 

On shipments of coffee from San Francisco to Los Angeles, the published tariff 
being 37% cents per cwt. : 

T. J. Barkley & Co. were given a rate of 17% cents per cwt 

M. Graveyet 30 cents per cwt 

J. A. Folger & Co 30 cents per cwt 

Stall & Co 27% cents per cwt 

On shipments of paper between the same points, the following varying rates were 
given, under a published tariff of 27% cents per cwt : 

To the Pioneer Roll Paper Co 17% cents per cwt 

To Zellerbach & Co 17% cents per cwt. 

California Paper and Board Mill Co 20 cents per cwt. 

Hides and pelts were shipped at the following rates, the published rate being 
27% cents per cwt. — San Francisco to Los Angeles : 

Los Angeles Soap Co 22% cents per cwt. 

Kauflfman, Davidson & Co 17% cents per cwt. 

On wire — San Francisco to Los Angeles : 

American Steel and Wire Co $4 00 per ton 

Otis Elevator Co 5 00 per ton 

On machinery — San Francisco to Los Angeles : 

American Steel and Wire Co $4 00 per ton 

M. L. Wingston 5 00 per ton 

It appears also in the testimony, and is referi*ed to by counsel for the State in their 
brief, that a special rate of 10 per cent off tariff was extended to /certain shippers 
between Los Angeles and San Diego and other points, which counsel for the State 
characterize as discrimination, as against the rate extended to other shippers not on 
the favored list. 

Lastly, counsel for the State call attention to a refund which the testimony shows 
was paid by the Atchison, Topeka and Santa Fe Railway Company to the Associated 
Oil Company to the amount of $30,750.75, and quotes from the rceords 'of this Com- 
mission and of the United States Circuit Court to show that after proceedings before 
the Commission, and also before said court, the rate of 37.8 cents per barrel on oil 
betweeen Bakerstield and San Francisco was on April 17, 1902, regularly fixed and 
established by the Commission and agreed to by the defendant carriers ; that it was, 
in fact, a compromise rate and that the Atchison Company can not plead ignorance 
of the establishment of this agreed rate, as the San Joaquin Railroad Company, now 
a part of the Atchison Company, was a party defendant in the proceedings before the 
court and Commission, which resulted in said agreed rate. 

Counsel for the Atchison Company arranges these instances of what counsel for 
the State allege to be discriminatory rates into three groups : 

First — ^Those involving a movement of freight between San Francisco and Los 
Angeles. 

Second — The Jobbers' List, providing for movement of freight between Los Angeles 
and San Diego ; and 

Third — The refund on oil shipments made to the Associated Oil Company, and 
seeks to justify his claim that they do not constitute discrimination as follows : 

The different rates on sugar, coffee, paper, hides and pelts, wire and machinery 
between San Francisco and Los Angeles he claimed are justified by water competition. 
Inasmuch as the rate by water from San Francisco to ports in Southern California 
affects the rate from San Francisco to Riverside, we assume that he intended that 
the instances of shipments to Riverside should be included in the first group, although 
no mention is made in his brief of San Francisco to Riverside rates. His contention 
is that if the boats of a regullar steamship line are leaving San Francisco for Los 
Angeles on a certain day, and carrying freight at a certain price per ton, the railroad 
is justified in meeting that competition ; that if on the day following or the day after 
or any time thereafter an independent or competing steamship company is dispatching 
its boats and carrying freight at a less rate, the railroad is also justified in meeting 
that rate, or rather in each instance making any rate to take the business from a 
water competitor regardless of the rate contemporaneously, or practically contem- 
poraneously, made in competition with another water competitor. 
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No authorities are quoted in support of this contention. The members of this Com- 
mission would have welcomed citations of decisions of courts or other commissions 
by counsel in support of his position. 

It appears to the Commission that the principal point upon which its decision must 
rest in determining the discriminatory or non-discriminatory character of the rates 
comprehended in Group (1) is, what constitutes "coutemporaneous shipments?" 
Attention was called to the importance of this in the opening brief of counsel for the 
State, and counsel for the defendant carrier was invited to show that the rates alleged 
to be discriminatory were not applied to contemporaneous shipments. No such 
attempt was made by counsel for the Atchison Company, and the only justification 
before the Commission for the varying rates is the statement of counsel, which 
amounts to setting forth the necessity for making the rates to get the business. 
Counsel for the State cite the case of United States vs. Tozer, 39 Federal, page 369, 
where it was held that shipment made two days apart of the same commodity between 
the same places were contemporaneous. In view of that decision, and in the 
absence of citations by defendant's counsel or of any attempt to show that the 
shipments under consideration were not contemporaneous, as that, if true, could easily 
have been established, the Commission finds with reference to the first group, or 
rates between San Francisco and Los Angeles and San Francisco and Riverside, that 
some of them were unjustly discriminatory and others were discriminatory only as 
follows : 

Tin justly Discriminatory: 

First — The rate of $3.50 per ton on sugar given to J. R. Newberry Company on 
shipments San Francisco to Los Angeles as against the rate of $4.05 per ton extended 
to Haas, Baruch & Company. 

Second — The rate of $3.50 per ton given to the United Wholesale Grocery Company 
between same points on same commodity as against the rate of $4.05 given to Haas, 
Baruch & Company. 

Third — ^The rate of $3.40 per ton between same points on same commodity applied 
to shipments of Bowles Bros, as against the rates given to Haas, Baruch & Company, 
United Wholesale Grocery Company, and J. R. Newberry & Company. 

Fourth — The rate of 20 and 27% cents per hundredweight given to J. R. Newberry 
on shipments of sugar San Francisco to Riverside as against the rate of 37% cents 
per hundredweight given to the United Wholesale Grocery Company. 

Fifth — The rate of 17% cents per hundredweight given to T. J. Barkley on ship- 
ments of coffee San Francisco to Los Angeles as against the rate given to M. Graveyet 
and J. A. Folger of 30 cents per hundredweight, and to Stall & Company of 27% 
cents per hundredweight. 

Sixth — Rate of 27% cents per hundredweight on coffee San Francisco to Los 
Angeles given to Stall & Company as against rate of 30 cents per hundredweight 
given to M. Graveyet and J. A. Folger. 

Sugar and coffee are necessaries of life, the sale and shipment of which are daily 
occurrence. The Commission, therefore, feels justified in finding that the shipments 
of these commodities were contemporaneous, and that any rate made by the railroad 
to meet water competition should have been extended to all. Instead of this, the 
defendant carrier met the rate that different shippers could get by different steamship 
lines, and in the case of J. R. Newberry, the United Wholesale Grocery Company, 
and Bowles Bros., made different rates where all were shipping by same steamship 
line from and to same points. 

We recognize that rail carriers have the right within the law to meet water compe- 
tition and to make such rates as will take a share of the business to their rails, but 
under our interpretation of the law of this State, rates made to meet water rates 
should be alike to contemporaneous shippers from and to same points and in similar 
quantities. All of the shipments of sugar referred to in group (1) were admittedly 
carload shipments, and no question was raised in the testimony or in the brief of coun- 
sel for the Atchison Company that there was any substantial difference in the ship- 
ments of coffee. 

Discrimination only: 

As to other shipments mentioned herein upon which varying rates were given to 
different shippers, namely, paper, hides, and pelts, wire and machinery, counsel for 
the State assume that as counsel for the defendant did not respond to their invitation 
to show that they were not contemporaneous, the Commission should consider it estab- 
lished that they were such. 

We can not subscribe to that opinion which in our judgment would be a reversal of 
the well-known maxim of law, that ''innocence is supposed until guilt is proven." 
These articles are not necessaries of life, nor are they shipped as frequently as sugar 
and coffee. The shipments may have been contemporaneous, but there is no evidence 
in support of that, and the fact that in the case of the United States vs. Tozer, cited 
above, the court held that shipments made within two days of each other were con- 
temporaneous, presupposes that shipments made much further apart than that would 
not be contemporaneous. In view of the character of the merchandise comprehended 
in these shipments and the absence of testimony to show that they were made at sub- 
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stantially the same time, the Commission finds that while there was no discrimina- 
tion in these rates, so far as the Commission knows, it may have been such discrimina* 
tlon as is justified by water competition. 

As to the rates comprehended in group (2), namely, 10 per cent oflf tariff to certain 
shippers on shipments between Los Angeles and San Diego and vice versa. 

Some of these rates wei;e unquestionably discriminatory ; that is, different rates 
\were applied to the shipments of different shippers between Los Angeles and San 
Diego. Mr. Helping, who for some time had charge of the "Special Jobbers* List," 
while in the employ of the Atchison Company, testified that not all of the jobbers 
making shipments between these points and to intermediate points to which the spe- 
cial list applied received the special rates. From the list of shippers who received the 
special rates, which was furnished by the Atchison Company at the request of counsel 
for the State, it also appears that the rate was given to some shippers at a later date 
than to others, and in some instances was made retroactive, showing that such ship- 
ments had been made at a higher rate than had been applied to the shipments of those 
on the special list. This was discrimination. But was it such discrimination as 
should be called unjust discrimination? 

This Commission has held in the case with respect to the Southern Pacific that 
under its interpretation of the Constitution and statutes of California there may be 
discrimination which is unjust, and also discrimination lacking in those elements, 
possessing which it should be classed as unjust. 

In the case of the United States vs. Hanley, 71st Federal Report, page 673, the 
Court uses the following language : 

"A rebate or variation of the usual rate in force is not alone sufficient. 
It must be supplemented by another member of the comparison, namely, the 
existence of another shipper or shippers who, entitled to like treatment, have 
been denied it." 

It appears from the testimony before the Commission that the Atchison Company 
was willing to extend this special rate to all who desired it, and even sent its 
solicitors to offer the rate to shippers, and in no case does it appear that the rate 
was denied to any one. 

Neither does the testimony show that there was competition between the parties 
enjoying this special rate and those who did not. In what is known as the Party 
Rate Case, 145 United States Supreme Court Reports, the Court in speaking of 
undue preference between parties, say^ : 

"You must bring them into competition in order to give them an interest 
to complain." 

Under all of the circumstances, while as before stated there was doubtless dis- 
crimination in the application of this special rate, and while had the dates of the 
shipments been established to show that they were contemporaneous, and had the 
character of the shipment shown that they were competitive, we should not have 
hestitated to declare them unjustly discriminatory; we do not feel that we are justi- 
fied in assuming these things in the absence of evidence. 

The circumstances surrounding the application of the special jobbers' rate were 
different from those connected with the sugar and coffee rates mentioned in group (1), 
which were found unjustly discriminatory, in that the same rate was extended to 
all who wanted the special jobbers' rate, while different rates were given to shippers 
asking for rates on sugar and coffee. 

With reference to group (3), or the refund of $30,750.75 to the Associated Oil 
Company on shipments of oil from Bakersfield to San Francisco, Stockton, etc., 
counsel for the State claim that the rate on oil from Bakersfield to San Francisco 
is one rate that was properly fixed, established, and published by the Railroad Commis- 
sion. The history of this rate and its establishment is as follows, as shown by the 
records of the Commission. 

The matter of rates on crude oil and petroleum having been previously called to 
the attention of the Board of Railroad Commissioners at its regular meeting on 
March 12, 1901, the Board adopted a resolution citing the Southern Pacific Company, 
the Atchison, Topeka and Santa Fe Company, and its branches and leased lines, to 
appear on or before April 10, 1901, and show cause why said rates and charges 
should not be reduced. At the request of Hon. Frank H. Short, representing inter- 
ested producers and shippers, said citation was on April 10th at the regular meeting 
of the Board "recalled and set aside," and thereafter a complaint was regularly filed 
with the Board, and after receiving both oral and documentary evidence from com- 
plainants and defendants, all parties being at all times duly represented at each and 
every hearing, and the case regularly submitted, the Commission adjudged and 
decreed that the rate of 42 cents per barrel on crude petroleum theretofore charged 
by defendant carriers from the Kern County oil district should be reducod to 37.8 
cents per barrel, and 37.8 cents per barrel should be "fixed, determined, and estab- 
lished as the maximum rate" for such service. This finding and decree of the Board, 
together with the schedule of rates adopted December 2, 1901, for transportation of 
crude petroleum was, to wit, on April 17, 1902, repealed, and all orders and schedules 
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and parts of orders and schedules in conflict with the schedule adopted April 17, 1902. 
-were also repealed ; said schedule adopted April 17, 1902, and regularly established 
by the Board, being as follows : 

EXTRACT FBOM RECORDS OF COMMISSION. 

"Schedule of rates adopted by the Board of Railroad Commissioners of the 

State of California April 17, 1902, fixing rates to be charged for the trans- 

I)ortation of crude petroleum oil in the State of California, to wit: 
For shipment in carload lots : 

Bate : Per barrel of 42 gallons from Bakersfield and Coalinga to San Fran- 
cisco and all intermediate points, and all points of consignment north of 
Bakersfield in this State, where the rate charged has hitherto been 42 
cents per barrel — 37.8 cents. 

Rate : For transportation over the switch or spur track into the. Kern River 
oil district (extending from main lines of railroad operated by Southern 
Pacific Company and the Atchison, Topeka and Santa Fe Railway Com- 
pany.) 

Per barrel of 42 gallons shipped from Oil City on said spur track, or inter- 
mediate points to saidmain line, when destined beyond Bakersfield, 2% 
cents. Car loaded to capacity — minimum charge per car, $4.00. 

Per barrel of 42 gallons shipped from any point on said spur track more dis- 
tant from said main line than said Oil City, when destined beyond Bakers- 
field, 4 cents. Car loaded to capacity — mimimum charge per car, $6.00. 
The schedule and order of rates adopted December 2, 19K)1, and all orders 

and schedules and parts of orders and schedules in conflict with this schedule 

and order are hereby repealed. 

A letter was read from Hon. Frank H. Short, counsel of record in this 

case, that the above schedule had been approved by Mr. W. A. Bissel and 

T. J. Norton, representing the Atchison, Topeka and Santa Fe Railway 

Company.'* • 

The carriers accepted this rate and amended their tariffs to correspond to said rate. 

The Commission, therefore, holds that said rate was duly and regularly fixed and 
established under the authority Tested in the Commission by the Constitution of this 
State. 

Having decided that the rate 37.8 cents per barrel on oil from Bakersfield to 
San Francisco was regularly and properly established by the Commission, the ques- 
tion as to whether the Atchison Company conformed to said rate becomes pertinent. 
Counsel for the company seeks first to justify the refund to the Associated Oil Com- 

§any on the ground that the rate of 25 cents per barrel on oil from Bakersfield to 
an Francisco bay points was given in consideration of the company receiving a 
price of 22 cents per barrel on fuel oil for engine consumption, and, second, to 
justify his contention that the refund to the Associated Oil Company by which a rate 
of 25 cents per barrel was applied to its shipments as against the rate of 37.8 cents 
paid by other shippers did not constitute discrimination, for the reason that the 
authority conferred upon the Railroad Commission by the Constitution to fix and 
establish rates means that the rates fixed and established by the Commission are 
the maximum rates and that the charging of a less rate is not non-conformity. 

It is necessary to consider but one of these pleas, as, if it is held that charging a 
rate less than that fixed and established by the Commission is conforming to the 
Commission's rate, the necessity for the first is not apparent, while if on the con- 
trary it is held that "conform" means to charge the exact rate fixed by the Commis- 
sion, such barter or trade as is expressed in the first plea would be illegal. See ^ew 
* Yorky 'New Haven and Hartford Railway vs. Interstate Commerce Commission, 200 
United States Report, page 361. 

Citations of authorities in support of the second contention would have been wel- 
comed by the Commission, but none were given. In our judgment the framers of the 
Constitution intended to clothe the Commission or its predecessor with authority to 
establish the actual rate and not the maximum rate. The laws of 1876 and 1878 gave 
the Commission the authority to fix the maximum rate. That this was unsatisfactory 
is evidenced by the amendment to the Constitution by which authority was given to 
"fix the rate." Hence the definition of the words "establish" and "conform" as used 
in the Constitution is important, as, if to "establish" means to fix the exact rate and 
to "conform" means to charge only that exact rate fixed and established by the Com- 
mission, no more nor less, then the charging of a less rate to a favored shipper con- 
stitutes discrimination and non-conformity. We quote from Section 22, Article XII 
of the Constitution, under which section the Supreme Court of California has recog- 
nized the authority of the Commission to act : 

"Said Commissioners shall have the power, and it shall be their duty, to 
establish rates of charges for the transportation of passengers and freight 
by railroad or other transportation companies, and publish the same from 
time to time, with such changes as they may make; to examine the books, 
records, and papers of all railroad and other transportation companies, and 
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for this purpose they shall have power to issue subpoenas and all other neces- 
sary process ; to hear and determine complaints against railroad and other 
transportation companies, to send for persons and papers, to administer 
oaths, take testimony, and punish for contempt of their orders and processes 
in the same manner and to the same extent as courts of record, and enforce 
their decisions and correct abuses through the medium of courts. Said 
Commissioners shall prescribe a uniform system of accounts to be kept by 
all such corporations and companies. Any railroad corporation or trans- 
portation company which shall fail or refuse to conform to such rates as 
shall be established by such Commissioners, or shall charge rates in excess 
thereof, or shall fail to keep their accounts in accordance with the system 
prescribed by the Commission, shall be fined not exceeding twenty thousand 
dollars for each offense ; and every officer, agent, or other employee of any 
such corporation or company who shall demand or receive rates in eicess 
thereof, or who shall in any manner violate the provisions of this section, 
shall be fined not exceeding five thousand dollars, or be imprisoned in the 
county jail not exceeding one year. In all controversies, civil or criminal, 
the rates of fares and freights established by said Commission shall be 
deemed conclusively just and reasonable, and in any action against such cor- 
poration or company for damages sustained by chaining excessive rates, the 
plaintiff, in addition to the actual damage, may, in the discretion of the 
judge or jury, recover exemplary damages.'' 

We believe and hold that "establish" means to fix the exact rate and that *'conform" 
means to charge that exact rate, no more no less, and justify our opinion by citing 
the following cases : 

"establish." 

"To establish is *to make stable and firm, to fix or settle unalterably.' " 
Appeal of Ambler (Pa.), 2 Walker, 287. 

" 'Establish,' as used in Constitution of 1869, Article V, Section 19, pro- 
viding that the Legislature shall establish new counties, should be construed 
to meian the same as the word 'create.' " State vs. Cook, 14 S. W. 996. 

"The words 'establish' and 'prescribe' are often used to express the same 
thing, and Webster classes them as synonymous,- hence a decision under an 
act using one word is authority in the construction of an act using the 
other." Ex parte Lothrop, 118 U. S. 113. 

"The word 'establish' means to make, erect, or found permanently." 
McDonald vs. International and G. Ry. Co., 60 Tex. 590. 

"The ordinary meaning of the word 'establish' is to settle certainly, to 
fix permanently, what is before uncertain, doubtful, or disputed." Smith vs. 
Forrest, 49 N. H. 280 ; Egan vs. Finney, 72 Pac. 133. 



Fort Worth and Denver Railiray vs. Masterson, G6 Southwest, page 833 : 
In this decision the Supreme Court of Texas says, 

"The word 'conform' was used in the sense of 'comply with,' 'adopt,' " and 
adds, "We can not conceive how the Commission could fix the line so as to 
conform to a line established by the 'United States Department of Agri- 
culture' except by adopting the latter line." 

People vs. Seale, 52 California, page 72 : 

In this case the Supreme Court held that keeping the polls open at a special elec-. 
tion, between the hours of one and six, was not in conformity with the general elec- 
tion law," which requires the polls to be open "at one hour after sunrise on the morn- 
ing of the election and to be kept open until sunset." The analogy between this and 
the case under consideration seems clear. Less than the time prescribed by law was 
not conforming to that time. 

Directors of Fallhrook Irrigation District vs. Henrique B. Ahila, 106 California, 
page 369 : 

Here it was held that an election to vote bonds for an irrigation district, which 
election the law provides, must as nearly as practicable conform to the provisions of 
the act governing the election of officers ; keeping the polls open from sunrise to five 
o'clock p. M. was not conforming to the requirement that they be kept "open from one 
hour after sunrise until sunset. 

After careful research we have been able to find but one decision where "conform- 
ity" did did not mean "identical with," and that is the case of De Leonis vs. 
Etchepare, 120 California, page 407, in which case it seems to the Commission that 
the court was endeavoring to give expression to a well known principle of law, and 
harmonize conflicting sections of the Code, for which purpose a liberal construction 
was given to the word "conform." 

That the Atchison Company refunded to the Associated Oil Company the difference 
between 37.8 cents per barrel and 25 cents per barrel on shipments of oil from the 
Bakersfield and Kern River oil districts to San Francisco and other bay points is 
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admitted by the testimony of Mr. Chambers, assistant general freight traffic manager 
of the company. 

That other shippers were shipping the same commodity from and to the same 
points at the estabhshed rate of 37.8 cents per barrel during the time the 25 cent per 
barrel rate was applied to the shipments of the Associated Oil Company was also tes- 
tified to by Mr. Chambers, the evidence being that the Union Oil Company and the 
May Company made such shipments, and that approxipaately 29,000 barrels were 
shipped by parties other than tne Associated Oil Company at established rates during 
the time the latter company was receiving the less than established rate. 

The only question left, therefore, for the Commission to decide is as to the author- 
ity vested in the Commission by Section 22, Article XII of the Constitution, to 
Senalize or fine the Atchison Company for failure to conform to the rate established 
y the Commission, by charging less to a favored shipper. 

The Commission holds that it has that power and authority. In so doing it is not 
unmindful of the restrictions placed upon it directly or by the decision in the case of 
Edson vs. The Southern Pacific Company y 133 California, and by implication or 
dictum in the same case reported in 144 California. 

In the former case the learned Chief Justice, while denying to the Railroad Com- 
mission the authority to hear and determine cases arising under Section 20, Article 
XII of the Constitution, expressly recognizes the authority of the Commission "as a 
court of last resort" in cases arising under Section 22 of the same article of the 
Constitution. 

In the latter case, 144 California, some of the language of the opinion would seem 
to decide that rates established by the Commission can only be the maximum rates, 
and that transportation companies are privileged to charge any rate within the maxi- 
mum so established. We quote from the decision : 

"We do not understand that the Railroad Commissioners do more than 
to prescribe the maximum charge allowable. Within that maximum a cor- 
poration may establish its own rates, but whether it charges the maximum 
or less, it must have some established rate of fare, " 

If it shall be decided that this is the law, that the Railroad Commission can 
only establish maximum rates and the carriers can charge anything less than that 
maximum that they see fit to favored shippers and not to all shippers alike, then 
there is no law in California to punish discrimination except the old and wholly 
inadequate act of 1878. But, in the case just quoted, the question as to whether the 
Commission could establish the exact rate or the maximum rate was not before the 
court, and was mentioned incidentally or as dictum only, and therefore hardly seems 
to be decisive authority in that particular. 

The Commission believes that the intent of the framers of this provision of the 
Constitution was to empower the Commission to make the exact rate to be charged, 
which rate could not be deviated from by the carriers, by charging more or less, unless 
the reduction was to all shippers of like commodities under similar circumstances and 
condition. If this was not the intent, the word "conform" seems to convey no intent 
whatever to the practical mind, and if the matter of the construction of this word as 
thus used in the Constitution is brought to the Supreme Court, as it should be in the 
interest of all concerned to secure a settled construction of this provision, the Com- 
mission believes that the court will upon reflection agree with its construction. 

It may not be out of place to say that at the time and before the Constitution was 
adopted, the complaints against transportation companies was not that they charged 
too little, but that some of their charges were regarded as extortionate. It seems to 
us that it was clearly the intent of the framers of the Constitution to prevent dis- 
crimination ; to give all shippers of like commodities under similar circumstances and 
conditions the same rate. In this way only can we understand Section 21 of the Con- 
stitution, which provides that "no discrimination shall be made." If the Railroad 
Commission can only fix the maximum rate, and transportation companies can charge 
anything less that they see fit to favored shippers, then we find it difficult to conceive 
how Section 21 can be complied with. 

Therefore, it is hereby adjudged and decreed by the Commission that the Atchison, 
Topeka and Santa Fe Railway Company did fail to conform to the rate of 37.8 cents 
per barrel on shipments of oil from Bakersfield to San Francisco and other bay 
points, regularly established by said Board, and that for said failure to conform to 
said established rate, it is the order of this Commission that the Atchison, Topeka 
and Santa Fe Railway Company be, and it hereby is, fined the sum of five thousand 
(5,000) dollars, said fine to be paid to the State of California within the time speci- 
fied by law, and if not so paid to be recovered in the manner prescribed by law. 

As was held in the case with respect to the Southern Pacific, no order of the Com- 
mission is necessary with reference to cases of unjust discrimination found herein in 
rates which had not been legally established by the Commission, as action to punish 
the defendant carrier in such cases must be initiated by the aggrieved shipper under 
the act of 1878. 

A. C. IRWIN, 
H. D. LOVELAND, 
Attest: THEODORE SUMMERLAND. 

W. D. WAGNER, Secretary. 
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Before the Board of Railroad Commissioners of the State of California. 

In the Matter of Alleged Discbiminations by the San Pedbo, ' 

Los Angeles and Salt Lake Railboad Company Between I j^q irw 
Shippebs of the State of Califobnia in Fbeight Rates and ( 
Tbanspobtation Facilities. 

Submitted August 18y 1908. Decided January 12, 1909. 

The findings in the case with respect to the Southern Pacific Company and the Atchi- 
son, Topeka and Santa Fe Railway Company that contemporaneous shipments 
of like commodity between same points and under substantially similar circum- 
stances and conditions must usually be shown to establish unjust discrimination, 
is reaffirmed in this case and, no unjust discrimination having l^een proven or 
claimed by counsel for the State, the case is ordered dismissed. 

U. S. Wehh, Attorney General, ) f ^^u o.^ 

Raymond Benjamin, Deputy Attorney General, f otaie. 

W^R^KeUy^^ ^°^[ ^^^ ^^^ ^^° ^^^^^' "^^ Angeles and Salt Lake Railroad. 

Repobt of Commission. 
By the Commission. 

This investigation was held pursuant to a resolution passed by this Commission 
on January 16, 1908, and April 9, 1908, was fixed as the date of th€f hearing. 

By resolution of the Commission, its secretary and a representative of the Attor- 
ney General's office were authorized to examine the books and records of said SaJi 
Pedro, Los Angeles and Salt Lake Railroad Company, such inspection to deal with 
records covering freight rates and claims for rebates or overcharges. 

At and before the hearing an invitation was extended to commercial organizations 
and to all parties interested to attend and participate in the investigation, but such 
invitation was not accepted by any one. 

An exhaustive and searching examination of various officers of the road was con- 
ducted by counsel for the State, but no cases of actual unjust discrimination within 
the period comprehended by this investigation were disclosed. 

The Commission has held in the case with respect to the Southern Pacific Company, 
numbered one hundred and two in the records of the Commission, and also in the case 
with respect to the Atchison, Topeka and Santa Fe Railway Company, numbered 
one hundred and three, as it finds in the present inquiry, that under the Commission's 
interpretation of the Constitution and statutes of California, there may be discrimina- 
tion in the application of rates by transportation .companies that are unjust and also 
such as should not be classed as unjust. In the investigation referred to. namely, 
that of the Southern Pacific Company, and also in that of the Atchison Company, 
decisions of the Interstate Commerce Commission and of the United States Circuit 
and Supreme Courts, as well as the Supreme Courts of other states, were cited in 
support of the position assumed by the Commission, and reference is hereby made to 
cases and opinions so cited. 

Under those decisions, and as held by this Commission, in order to prove that rates 
are unjustly discriminatory, contemporaneous shipments of like commodity under 
similar circumstances and condition and competition between shippers must be shown. 

In the present investigation the existence or former existence of a contract between 
the Los Angeles Terminal Railway, afterward absorbed by the defendant carrier, and 
the Union Oil Company, by the terms of which a rate of five cents per barrel on oil 
was applied to shipments of oil by the Union Oil Company from Bixby to San Pedro,, 
as against a class rate of eight cents per hundredweight, or about twenty-five cents 
per barrel, was shown. 

Had there been another shipper or shippers moving oil in substantially similar quan- 
tities by the class rate, or at any rate higher thad that given to the Union Oil Com- 
pany, at the same time and between the same points, then the rate applied to ship- 
ments of the Union Oil Company would have been unjustly discriminatory; but the 
testimony shows that there was no movement of oil between the points mentioned, at 
any rate, except the shipments of the Union Oil Company. That the point where 
such shipments originated was, as testified by Mr. Gillett, traffic manager of the 
defendant road, a non-competitive point. We can readily conceive how a very low 
commodity rate from a given point to market might constitute unjust discrimination 
as against a rate from another point to same market, if the competitive circum- 
stances under which the rate was made were similar, but no such conditions were 
developed by the testimony with respect to this rate. Other movements of oil between 
different i^oints under contract with the Union Oil Company at rates less than pub- 
lished tariff, handled by the refund voucher method, were disclosed by the testimony, 
but in no case was there a contemporaneous competitive movement shown. 

Considerable attention was given to the examination and analysis of rates applied 
to switching to industrial tracks and to other roads, but unjust discrimination was 
not claimed by counsel for the State with reference to these rates. 
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By agreement between counsel appearing in the case, it was submitted without 
argument. 

As was found in the investigation with respect to the Southern Pacific Company 
and Atchison Company, it is found that the San Pedro, Los Angeles and Salt^Lake 
Railroad Company published its State as well as Interstate rates after the passage of 
the Hepburn Act, and although not required to do so by law, has filed same with this 
Commission. 

No claim that any of defendant carrier's rates comprehended in this investigation 
were unreasonable was made, and as no unjust discrimination was shown, the case 
is ordered dismissed. 

Signed: A. C. IRWIN, 

H. D. LOVELAND, 
THEODORE SUMMERLAND. 
Attest : 

W. D. WAGNER, Secretary. 
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ELEC5TRIC RAILROADS, TELEGRAPH AND TELEPHONE COMPANIES. 

Though none of them come within the jurisdiction of the Railroad 
Commission, we have for the purpose of statistics, endeavored to com- 
pile a list of the electric railroad, telegraph and telephone companies in 
this State, and to obtain certain statistics regarding them. 

We first addressed a communication to each of the county assessors, 
asking for a list of the companies doing business in their respective coun- 
ties. Most of the assessors promptly complied with our request, but sev- 
eral of them failed to give us any information whatsoever. 

The companies whose names we thus obtained were asked for certain 
statistics, and those companies enumerated below promptly gave the 
desired information. 

Four of the largest electric railroad companies doing business in this 
State failed to furnish any statistics, but we hope soon to have a com- 
plete list on file. 
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